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Disclaimer:

This document contains an unofficial Turkish
translation of the guideline “Evaluation of
Corporate Compliance Programs” prepared
originally in English by the United States
Department of Justice Criminal Division, and
provided for information purposes only. Due
to the differences between the
jurisdictions, some translated terms may not
directly reflect the same meaning. In case of
discrepancies in the meaning of the text, the

two

English version should be accepted as the
first point of reference.

Sorumlulugun reddi:

Bu belge, Amerika Birlesik Devletleri Adalet
Bakanligi Ceza Dairesi tarafindan aslen
Ingilizce olarak hazirlanan “Kurumsal Uyum
Programlariin Degerlendirilmesi”
kilavuzunun resmi olmayan bir Tiirkce
terciimesidir ve yalnizca bilgi amagli olarak
hazirlanmustir. Iki hukuk sistemi arasindaki
farkliliklar sebebiyle, terciime edilen bazi
kelimeler dogrudan
yansitmayabilir. Metnin anlami ile ilgili

aynit anlami
cekinceler olmasi durumunda, Ingilizce
versiyonu ilk referans noktasi olarak kabul
edilmelidir.

U.S. Department of Justice Criminal
Division
Evaluation of Corporate Compliance
Programs
(Updated June 2020)

Amerika Birlesik Devletleri
Adalet Bakanhgi Ceza Dairesi
Kurumsal Uyum Programlarinin
Degerlendirilmesi
(Haziran 2020 Giincellenmis Versiyon)

Introduction

The “Principles of Federal Prosecution of
Business Organizations” in the Justice
Manual describe specific factors that
prosecutors should consider in conducting an
investigation of a corporation, determining
whether to bring charges, and negotiating
plea or other agreements. JM 9-28.300.
These factors include “the adequacy and
effectiveness of the corporation’s compliance
program at the time of the offense, as well as
at the time of a charging decision” and the
corporation’s remedial efforts “to implement
adequate and effective corporate
compliance program or to improve an
existing one.” JM 9-28.300 (citing JM 9-
28.800 and JM 9-28.1000). Additionally, the

an

Baslangic

Adalet Kilavuzu'’nda (“JM”) yer alan
“Ticari  Kuruluslar Hakkinda  Federal
Kovusturma Ilkeleri”, savcilarin® bir sirket
hakkinda sorusturma ytiriitiirken ceza verip
vermemek, ceza indirimi karsiliginda itiraf
anlagmas1 ya da bir bagka anlagsma {izerine
miizakere yapip yapmamak gibi hususlarda
karar verirken degerlendirmeleri gereken
cesitli faktorleri diizenler. JM 9-28.300.
Burada belirtilen faktorler arasinda, “bir
sirketin, ilgili sug fiilinin meydana geldigi ve
ayrica iddianame hazirlanirken uyum
programinin  yeterliligi etkililigi”
hususuna ve bir sirketin “yeterli ve etkili bir

ve

uyum programi uygulamak ya da var olan bir
uyum programini gelistirmek” i¢in gosterdigi

L https://www.justice.gov/jm/justice-manual

2 isbu kilavuz, orjinal metinde Amerika Birlesik Devletleri savcilarina yol géstermek amaciyla hazirlanmis olup
metinde “savcilar” ifadesi ile kastedilen Amerika Birlesik Devletleri savcilaridir.
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United States Sentencing Guidelines advise
that consideration be given to whether the
corporation had in place at the time of the
misconduct an effective compliance program
for purposes of calculating the appropriate
organizational criminal fine. See U.S.S.G. §§
8B2.1, 8C2.5(f), and 8C2.8(11). Moreover,
the memorandum entitled “Selection of
Monitors in Criminal Division Matters”
issued by Assistant Attorney General Brian
Benczkowski (hereafter, the “Benczkowski
Memo”) instructs prosecutors to consider, at
the time of the resolution, “whether the
corporation has made significant investments
in, and improvements to, its corporate
compliance program and internal controls
systems” and “whether remedial
improvements to the compliance program
and internal controls have been tested to
demonstrate that they would prevent or detect
similar misconduct in the future” to
determine whether a monitor is appropriate.

This document is meant to assist prosecutors
in making informed decisions as to whether,
and to what extent, the corporation’s
compliance program was effective at the time
of the offense, and is effective at the time of
a charging decision or resolution, for
purposes of determining the appropriate (1)
form of any resolution or prosecution; (2)
monetary penalty, if any; and (3) compliance
obligations contained
criminal resolution (e.g., monitorship or
reporting obligations).

in any corporate

diizeltici cabalara yer verilmistir. Bakiniz JM
9-28.300 (JM 9-28.000 ve JM 9-28.100).

Bunlara ek olarak Amerika Birlesik
Devletleri Cezalandirma Rehberi
(“U.S.S.G.”), sirket ic¢in uygun cezai

yaptirima karar verilirken sirketin yanlis
davranisin gerceklestigi zamanda etkili bir
uyum programinin olup olmadiginin, sirkete
verilecek hesaplanabilmesi
kapsaminda g6z Oniinde bulundurulmasini
tavsiye etmektedir. (Bkz: U.S.SG. 8B2.1,
8C2.8(11). Ayrica, Asistan Bagsavci Brian
Benczkowski tarafindan hazirlanan “Ceza
Dairesi Denetim Tedbiri Sec¢imi” baslikli
genelgede (bundan boyle “Benczkowski
Genelgesi” olarak ifade edilecektir)
savcilarin, bir denetim kararinin yerinde olup
olmadigina karar verirken kararin verilecegi
sirada,  “sirketlerin  kurumsal

c€zanin

uyum
programlarina ve i¢ kontrol sistemlerine
kayda deger dlclide yatirim ve gelistirmeler
yapip yapmadigint” ve “sirketlerin kurumsal
uyum programlarina ve i¢ kontrollerine
yapilan diizeltici gelistirmelerin gelecekte
meydana gelebilecek suistimalleri
Onleyebilecegi ya da tespit edebileceginin
test edilip edilmedigini” gbéz Onilinde
bulundurmalari talimat
vermektedir.

Bu belge, savcilarin bilingli ve yerinde
kararlar alirken, (1) uygun nitelikte karara
veya kovusturmaya, (2) konu olmasi halinde,
para cezasina, (3) kurumsal cezai kararlar
kapsaminda uyum yiikiimliiliiklerine
(0rnegin, denetim ya da raporlama
ylikiimliiliigiine) karar verebilmeleri i¢in, bir

yoniinde

sirketin uyum programinin, sugun meydana
geldigi zamanda, iddianamenin ya da
mahkeme kararinin verildigi zamanda etkili
olup olmadigini, savcilarin bu durumu ne
Olciide ve ne kapsamda dikkate almalari
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Because a corporate compliance program
must be evaluated in the specific context of a
criminal investigation, the Criminal Division
does not use any rigid formula to assess the
effectiveness of corporate compliance
programs. We recognize that each company's
risk profile and solutions to reduce its risks
particularized

make a

evaluation.
reasonable,

warrant
Accordingly, we
individualized determination in each case
that considers various factors including, but
not limited to, the company’s size, industry,
geographic footprint, regulatory landscape,
and other factors, both internal and external
to the company’s operations, that might
impact its compliance program. There are,
however, common questions that we may ask
in the course of making an individualized
determination. As the Justice Manual notes,
there are three “fundamental questions” a
prosecutor should ask:

1. “Is the corporation’s compliance program
well-designed?”

2. “Is the program being applied earnestly
and in good faith?” In other words, is the
program  adequately  resourced  and
empowered to function effectively?

3. “Does the corporation’s compliance
program work” in practice?

See JM 9-28.800.

gerektigi yoniinde yol gosterici olmay1
amaglamaktadir.

Zira, kurumsal uyum programlarinin, bir
sorusturmanin kendi ozel sartlar
kapsaminda degerlendirilmesi
gerekmektedir. Ceza Dairesi, kurumsal uyum
programlarinin  etkili  olup  olmadigim
degerlendirirken, kaliplasmis higcbir formiil

kullanmamaktadir. Savcilar, her bir sirketin

cezai

risk profilinin ve risklerini azaltmak igin
ihtiya¢ duyduklar1 ¢éziimlerin, sirkete 6zel
olarak diizenlenmis bir degerlendirme
gerektirdiginin bilincindedir. Buna bagl
olarak da sirketin biytkligi,
faaliyet alani, cografi 6zellikleri, tabi oldugu
hukuk ve sirket operasyonlarina iceriden ve
disaridan etkisi olan diger cesitli faktorler
basta olmak ancak bunlarla sinirli olmamak
programini

savcilar

uzere, sirketin uyum
etkileyebilecek cesitli etmenleri goz Oniinde
bulundurarak, her bir dosyada makul ve ilgili
olayin sartlarina uygun olarak uyarlanmis bir
degerlendirme yaparak karar vermektedir.
Ancak yine de bu 6zel olarak uyarlanmis
degerlendirme ve kanaat kapsaminda dabhi,
daima sorulan birtakim ortak sorular
bulunmaktadir. JM uyarinca, bir savcinin

sormasi gereken {i¢ “temel soru” vardir:

1- Sirketin ~ uyum  programi  iyi
tasarlanmig midir?
2- Uyum programi samimi ve iyi niyetle

uygulanmakta midir? Baska bir deyisle,
uyum programina yeterli kaynak ayrilmis
midir ve etkin ¢alismasi i¢in yetkilendirilmis
midir?

3- Sirketin uyum programi fiiliyatta
caligmakta midir?

Bakiniz: JM 9-28.800
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In answering each of these three
“fundamental questions,” prosecutors may
evaluate the company’s performance on
various topics that the Criminal Division has
frequently found relevant in evaluating a
corporate compliance program both at the
time of the offense and at the time of the
charging decision and resolution. (1) The
sample topics and questions below form
neither a checklist nor a formula. In any
particular case, the topics and questions set
forth below may not all be relevant, and
others may be more salient given the
particular facts at issue and the circumstances
of the company. (2) Even though we have
organized the topics under these three
fundamental questions, we recognize that
some topics necessarily fall under more than
one category.

1. Is the Corporation’s Compliance
Program Well Designed?

The “critical factors in evaluating any
program are whether the program is
adequately  designed for  maximum
effectiveness in preventing and detecting
wrongdoing by employees and whether
corporate management is enforcing the
program or is tacitly encouraging or
pressuring employees to engage in

misconduct.” JM 9-28.800.

Accordingly, prosecutors should examine
“the comprehensiveness of the compliance
program,” JM 9-28.800, ensuring that there is
not only a clear message that misconduct is
not tolerated, but also policies and

Savcilarin buradaki her bir “temel soruyu”
cevaplarken, ilgili sirketin performansini,
Ceza Dairesi’nin bir sirketin  uyum
programini hem sug¢ fiilinin gergeklestigi
zamanda hem de iddianame ve mahkeme

kararinin verilecegi zamanda
degerlendirirken ilgili buldugu c¢esitli
konulara gore degerlendirmeleri

gerekmektedir. (1) Asagida belirtilen 6rnek
konu kapsamlar1 ve sorular ne bir kontrol
listesi ne de formiildiir. Her bir farkli
dosyada, asagida diizenlenen konu ve
sorularmn her biri ilgili olmayabilecegi gibi,
olaymn kendine 0zgii sartlar1 ve sirketin
icerisinde bulundugu duruma baglh olarak
bunlardan bazilar1 digerlerine gore daha
yliksek onem teskil edebilmektedir. (2) Her
ne kadar ilgili konular burada belirtilen bu ti¢
temel soru kapsaminda diizenlenmisse de
bazi konular zorunlu olarak birden fazla
kategori kapsamina girmektedir.

1. Sirketin Uyum Programm Iyi
Tasarlanmis midir?

“Herhangi bir uyum programini
degerlendirirken dikkate alinacak kritik
unsurlar, calisanlarin  yanlis
davraniglarint 6nlemede ve tespit etmede
azami etkinlik i¢in yeterli seviyede tasarlanip
tasarlanmadigi kurumsal
programi uyguladigit m1 yoksa c¢aliganlar
herhangi bir suistimalde bulunmalari ig¢in
istli kapali olarak cesaretlendirdigi ya da bu
yonde baski m1 uyguladigidir.” JM 9-28.800

programin,

ve yOnetimin

Buna baghh olarak, savcilar,
programinin kapsamliligini”
degerlendirmelidirler. JM 9-28.800, bir
sirkette suistimalin higbir sekilde kabul

edilmediginin ifade edilmesinin yalnizca tek

“uyum
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procedures — from appropriate assignments
of responsibility, to training programs, to
systems of incentives and discipline — that
ensure the compliance program is well-
integrated into the company’s operations and
workforce.

A. Risk Assessment

The starting point for a prosecutor’s
evaluation of whether a company has a well-
designed compliance program is to
understand the company’s business from a
commercial perspective, how the company
has identified, assessed, and defined its risk
profile, and the degree to which the program
devotes appropriate scrutiny and resources to
the spectrum of risks. In short, prosecutors
should endeavor to understand why the
company has chosen to set up the compliance
program the way that it has, and why and how
the company’s compliance program has
evolved over time.

Prosecutors should consider whether the
program is appropriately “designed to detect
the particular types of misconduct most likely
to occur in a particular corporation’s line of
business” and  “complex  regulatory
environment.” JM 9-28.800.3 For example,
prosecutors should consider whether the
company has analyzed and addressed the
varying risks presented by, among other
factors, the location of its operations, the
industry sector, the competitiveness of the
market, the regulatory landscape, potential
clients and business partners, transactions
with foreign governments, payments to
foreign officials, use of third parties, gifts,
travel, and entertainment expenses, and
charitable and political donations.

bir yontemi olmadigini, — uygun sorumluluk
dagilimindan egitim programlarina, tesvik ve
disiplin  sistemlerine kadar -
programinin sirketin is ve islemleri ile is
giicline iyi bir sekilde entegre olmasini
saglayan politika ve prosediirler oldugunu da
hiikiim altina almaktadir.

uyum

A. Risk Degerlendirmesi

Bir saveinin, bir sirketin iyi tasarlanmis bir
uyum programina sahip olup olmadiginm
degerlendirirken baslangic¢ noktasi, o sirketin
is faaliyetlerinin ticari bir bakis acistyla sirket
tarafindan  nasil  tamimlandiini, nasil
degerlendirildigini, sirketin risk profilini
nasil belirledigini ve uyum programinin, o
risklere yonelik olarak tahsis ettigi uygun
tetkik ve kaynaklarin seviyesini anlamaktir.
Ozetle, savcilarmn, ilgili sirketin var olan
uyum programini neden o sekilde kurdugunu,
sirketin uyum programinin zaman igerisinde
neden nasil  gelistigini
gerekmektedir.

ve anlamalarn

Savcilar,
sirketin
gelebilmesi  miimkiin
edecek nitelikte” “karmagik  yasal
diizenlemelere tabi alanlara” uygun sekilde

bir uyum programinin “ilgili
faaliyet  alaninda  meydana
suistimalleri tespit
ve

tasarlanip tasarlanmadigini
degerlendirmelidir. JM 9 — 28.800(3).
Ornegin, savcilarin, sirketin diger faktdrlerin
yaninda,  operasyonlarmin  yiiritildigi
bolgeleri, faaliyet  sektoriinii, piyasa
rekabetini, tabi  oldugu  diizenleyici
faaliyetleri, potansiyel misteri ve 1is
ortaklarini, yabanci devletlerle olan islemleri,
yabanct  devlet  yetkililerine  yapilan

O0demeleri, tli¢iincli taraflarin  kullanimini,
hediyeleri, seyahatleri, eglence masraflarini,
politik  bagislari

yardim ve inceleyip
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Prosecutors should also consider “[t]he
effectiveness of the risk
assessment and the manner in which the
company’s compliance program has been
tailored based on that risk assessment” and
whether its criteria are “periodically
updated.” See, e.g., JM 9-47-120(2)(c);
U.S.S.G. § 8B2.1(c) (“the organization shall
periodically assess the risk of criminal
conduct and shall take appropriate steps to
design, implement, or modify each
requirement [of the compliance program] to
reduce the risk of criminal conduct”).

company’s

Prosecutors may credit the quality and
effectiveness of a risk-based compliance
program that devotes appropriate attention
and resources to high-risk transactions, even
if it fails to prevent an infraction. Prosecutors
should therefore consider, as an indicator of
risk-tailoring, “revisions to  corporate
compliance programs in light of lessons
learned.” JM 9-28.800.

Risk Management Process

What methodology has the company used to
identify, analyze, and address the particular
risks it faces? What information or metrics
has the company collected and used to help
detect the type of misconduct in question?
How have the information or metrics
informed  the compliance
program?

company’s

olarak
edip
etmedigini degerlendirmeleri gerekmektedir.

degerlendirerek bunlarla iligkili
dogabilecek cesitli riskleri tespit

Savcilarin, “sirketin risk degerlendirmesinin
etkililigini ve sirketin uyum programinin bu
risk degerlendirmesine 6zel ve uygun sekilde
yapilip yapilmadigini” ve bu kapsamdaki
kriterlerinin “diizenli olarak giincellenip
giincellenmedigini” dikkate
gerekmektedir. Bakiniz, 6rnegin, M 9-47-
120(2)(c); U.S.S.G. 8B2.1(c) (“Kurum,
diizenli olarak, sug teskil eden eylem riskini
degerlendirecek ve bu riski azaltmak, uyum
programindaki gereklilikleri buna uygun
sekilde tasarlamak, uygulamak ya da uyum
programinin gereklerini uygun sekilde tadil
etmek icin gerekli adimlari atacaktir.”)

almalari

Savecilar yiiksek riskli islemlere, gerekli 6zen
ve kaynaklarin tahsis edildigi risk bazli uyum
programlarina ihlalleri 6nlemede basarisiz
olsalar bile, kalite ve etkililik agisindan itibar
gosterebilirler. Bu  sebeple
“kurumsal uyum programlarinin, edinilen
tecriibeler sonucu ¢ikarilan dersler 15181inda

savcilarin,

gozden gegirilerek diizeltilmesini” uyum
programinin riske uygun hale getirilmesinde
bir  gosterge  olarak g6z  Oniinde
bulundurmalar1 gerekmektedir. JM 9-28.800.

Risk Yonetim Siireci

Sirket, kars1 karsiya kalabilecegi belli bash
riskleri belirlerken, analiz ederken ve bu
riskleri ele alirken mnasil bir
kullanmistir? Sirket, s6z konusu suistimalin
seklini tespit ederken hangi bilgileri toplamis
veya hangi dlgiitleri kullanmistir? Kullanilan
bu bilgiler veya yontemler, sirketin uyum
programinda ne kadar karsilik bulmustur?

yontem
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Risk-Tailored Resource Allocation

Does the company devote a disproportionate
amount of time to policing low-risk areas
instead of high-risk such as
questionable third-party
consultants, suspicious trading activity, or
excessive discounts to resellers and
distributors? Does the company give greater
scrutiny, as warranted, to high-risk
transactions (for instance, a large-dollar

areas,
payments to

contract with a government agency in a high-
risk country) than more modest and routine
hospitality and entertainment?

Updates and Revisions

Is the risk assessment current and subject to
periodic review? Is the periodic review
limited to a “snapshot” in time or based upon
continuous access to operational data and
information across functions? Has the
periodic review led to updates in policies,
procedures, and controls? Do these updates
account for risks discovered through
misconduct or other problems with the
compliance program?

Lessons Learned

Does the company have a process for
tracking and incorporating into its periodic
risk assessment lessons learned either from
the company’s own prior issues or from those
of other companies operating in the same
industry and/or geographical region?

B. Policies and Procedures

Risk Bazhh Kaynak Tahsisi

Sirket, ticlincli kisi danigsmanlara yapilan
siipheli 6demeler, kuskulu ticari islemler ya
da distribiitorlere ve aracilara yapilan fahis
indirimler gibi yiiksek risk teskil eden is
sahalar yerine diisiik riskli sahalar1 kontrol
etmek i¢in orantisizca fazla zaman ayirmakta
midir?  Sirket, yiiksek risk teskil eden
(6rnegin, yiiksek riskli bir iilkede yer alan bir
devlet kurumu ile yapilacak yiiksek meblaglt
anlasma gibi) ticari islemleri, makul ve
giindelik olan agirlama ve eglence
masraflarina oranla, gerektigi gibi daha
dikkatli incelemekte midir?

Giincellemeler ve Diizeltmeler

Risk degerlendirmesi gilincel ve diizenli
olarak gozden gecirilmekte midir? Soz
konusu diizenli gozden gecirme, yalnizca
gecmiste yapildigi zamana ait anlik bir
durum tespiti ile mi yoksa
operasyon verilerine ve Dbirimler arasi
bilgilere devamli surette erisime dayali,
diizenli bir gozden ge¢irme mi teskil
etmektedir? Bu glincellemeler, suistimaller
sonucunda tespit edilen riskleri ya da uyum
diger problemleri hesaba

sinirhidir,

programindaki
katmakta midir?

Ogrenilen Dersler

Sirketin hem gec¢miste yasadigi vakalardan
hem de ayni sektdrlerde ve/veya cografi
bolgede faaliyet gosteren sirketlerin yasadigi
vakalardan, riski daha iyi yonetmeye iliskin
ogrendigi dersleri takip ettigi ve kendi
diizenli risk degerlendirmesinde uyguladigi
bir siireci var midir?

B. Politika ve Prosediirler
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Any well-designed compliance program
entails policies and procedures that give both
content and effect to ethical norms and that
address and aim to reduce risks identified by
the company as part of its risk assessment
process. As a threshold matter, prosecutors
should examine whether the company has a
code of conduct that sets forth, among other
things, the company’s commitment to full
compliance with relevant Federal laws that is
accessible and applicable to all company
employees. As a corollary, prosecutors
should also assess whether the company has
established policies and procedures that
incorporate the culture of compliance into its
day-to-day operations.

Design
What is the company’s process for designing
and implementing new policies and

procedures and updating existing policies
and procedures, and has that process changed
over time? Who has been involved in the
design of policies and procedures? Have
business units been consulted prior to rolling

them out?

Comprehensiveness

What efforts has the company made to
monitor and implement policies and

procedures that reflect and deal with the
spectrum of risks it faces, including changes
to the legal and regulatory landscape?

Accessibility
How has the company communicated its
policies and procedures to all employees and

Iyi tasarlanmis her uyum programi, etik
normlara hem igerik hem de etki saglayan ve
sirket tarafindan risk degerlendirme siirecinin
bir pargasi olarak belirlenen riskleri ele alan
ve bu riskleri azaltmay1 hedefleyen politika
ve prosediirler icerir. Savcilar Oncelikli
olarak, diger hususlarin yani sira, sirketin
Federal kanunlarla tam uyum taahhiidiiniin

diizenlendigi, sirketin biitlin calisanlari
tarafindan erigilebilen ve biitliin ¢alisanlara
uygulanabilen bir  davranig  kurallar
diizenleyip diizenlemedigini

degerlendirmelidirler. Bunun dogal bir
sonucu olarak savcilarin, sirketin giinliik
faaliyetlerine uyum kiiltiiriinii entegre edip
etmedigini gosteren politika ve prosediirler

belirleyip belirlemedigini de
degerlendirmeleri gerekmektedir.

Tasarim

Sirketin yeni politika ve prosediirler

tasarlama, uygulama ve var olan politika ve
prosediirleri giincelleme siireci nedir ve bu
siire¢ zaman igerisinde degismis midir?
Sirketin ~ politika prosediirlerinin
tasarlanmasi siirecine kimler katilmistir? Bu
politika ve prosediirler agiklanmadan once

Ve

sirketin ilgili diger birimlerine danisilmis
midir?

Kapsamhhk

Sirket, kars1 karsiya kalabilecegi riskleri
yansitan ve bu riskleri ele alan politika ve
prosediirlerini denetlemek ve uygulamak
adina tabi oldugu yasal cer¢evede meydana
gelen degisikler de dahil olmak iizere, ne gibi
cabalarda bulunmustur?

Erisilebilirlik
Sirket, politika ve prosediirlerini tiim sirket
calisanlar1 ve ilgili {¢iincii taraflarla ne
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relevant third parties? If the company has
foreign subsidiaries, are there linguistic or
other barriers to foreign employees’ access?
Have the policies and procedures been
published in a searchable format for easy
reference? Does the company track access to
policies and procedures to
understand what policies are attracting more
attention from relevant employees?

various

Responsibility for Operational Integration
Who has been responsible for integrating
policies and procedures? Have they been
rolled out in a way that ensures employees’
understanding of the policies? In what
specific ways are compliance policies and
procedures reinforced through the company’s
internal control systems?

Gatekeepers

What, if any, guidance and training has been
provided to key gatekeepers in the control
processes (e.g., those with approval authority
or certification responsibilities)? Do they
know what misconduct to look for? Do they
know when and how to escalate concerns?

C. Training and Communications

Another hallmark of a well-designed
compliance program is appropriately tailored
training and communications.

Prosecutors should assess the steps taken by
the company to ensure that policies and
procedures have been integrated into the

organization, including through periodic

sekilde paylasmistir? Eger sirketin yabanci
istirakleri varsa, yabanci ¢alisanlarin sirket
politika ve prosediirlerine erisimine engel
olabilecek dil engeli veya baskaca engeller
bulunmakta midir? Politika ve prosediirler,
kolayca erisilebilecek sekilde
yaymlanmig midir? Sirket, hangi politika ve
prosediirlerin ilgili ¢alisanlarin daha fazla
dikkatini ¢ektigini tespit edebilmek adina
cesitli politika ve prosediirlere erigimi takip
etmekte midir?

aranarak

Operasyonel Entegrasyon Sorumlulugu

Sirketin politika ve prosediirlerinin entegre
edilmesinden sorumludur?  Sirket
politika ve prosediirleri, sirket ¢alisanlarinin
bunlar1 anlamasini saglayacak sekilde mi
aciklanmistir? Sirketin uyum politika ve
prosediirleri, sirket i¢ kontrol sistemleri

kim

tarafindan hangi yontemlerle
pekistirilmektedir?

Denetgiler

Kontrol birimlerinde gorevlendirilen

denetgiler var ise, bu kisilere ne gibi gerekli
kilavuzluk ve egitimler verilmistir (6rnegin,
yetkisi ya da  sertifikasyon
sorumluluklar1 gibi)? Bu kisiler, tespit
etmeleri gereken suistimalin ne oldugunu
bilmekte midir? Bu kisiler ne zaman ve nasil
daha fazla sliphelenmeleri gerektigini
bilmekte midir?

onay

C.  Egitim ve Iletisim

Iyi tasarlanmis bir uyum programinin bir
diger ayirict Ozelligi ise, uygun sekilde
tasarlanmig egitim ve iletisimdir.

Savcilar; tim midiirleri, yetkilileri, ilgili
calisanlar1 ve gerektiginde aracilari ile is
ortaklar1 i¢in verdigi diizenli egitim ve
sertifikalandirma programlar1 da dahil olmak
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training and certification for all directors,
officers, relevant employees, and, where
appropriate, agents and business partners.
Prosecutors should also assess whether the
company has relayed information in a
manner tailored to the audience’s size,
sophistication, or subject matter expertise.
Some for instance, give
employees practical advice or case studies to
address real-life scenarios, and/or guidance
on how to obtain ethics advice on a case-by-

companies,

case basis as needs arise. Other companies
have invested in shorter, more targeted
training sessions to enable employees to
timely identify and raise issues to appropriate
compliance, internal audit, or other risk
management functions. Prosecutors should
also assess whether the training adequately
covers prior compliance incidents and how
the company measures the effectiveness of its
training curriculum.

Prosecutors, in short, should examine
whether the compliance program is being
disseminated to, and understood by,
employees in practice in order to decide
whether the compliance program is “truly
effective.” JM 9-28.800.

Risk-Based Training

What training have employees in relevant
control functions received? Has the company
provided tailored training for high-risk and
control employees, including training that

iizere, sirketin, politika ve prosediirlerinin
sirket organizasyonu ile entegre olmasini
saglamak icin attig1 adimlari
degerlendirmelidir. Savcilar ayrica, sirketin
bilgileri hedef kitlesinin  biiylikliigiine,
karmagikligina veya konunun gerektirdigi
uzmanhigina gore uyarlanmis bir sekilde
aktarip aktarmadigin1 da degerlendirmelidir.
Ormnegin bazi sirketler, calisanlara gercek
hayatta karsilagilan olaylar1 gosterebilmek
adma pratikte uygulayabilecekleri tavsiyeler
vermekte veya vaka ¢aligmalari sunmakta ve
/ veya ihtiyaglar ortaya ¢iktik¢a olay bazinda
nasil etik kurallar kapsaminda
alabileceklerine dair rehberlik vermektedir.
Daha kisa vadeli yatirim yapan diger bazi
sirketler ise, calisanlarin riskleri zamaninda
tespit edebilmesini ve problemleri ilgili
uyum, i¢ denetim ve diger risk yoOnetim

tavsiye

birimlerine zamaninda bildirmesini saglamak

adina  daha  hedef bazli  egitimler
diizenlemektedir. Savcilar, sirketin egitim
programinin,  sirketin  onceki  uyum
zafiyetlerini  yeterli  sekilde  kapsayip
kapsamadigint  ve sirketin, egitim
programlarinin  etkililigini  ne  sekilde

Oletiigiinii de degerlendirmelidir.
Ozetle, savcilar, sirketin uyum programinin
“gercekten etkili” olup olmadigina karar

vermek i¢in, uyum programinin sirket
calisanlarina pratikte ogretilip
Ogretilmedigini ve calisanlar tarafindan
anlasilip anlagilmadigin

degerlendirmelidirler. JM 9-28.800.

Risk Bazh Egitim

Ilgili kontrol birimlerindeki sirket ¢alisanlart
ne gibi egitimler almistir? Sirket, yiliksek
riskli alanlarda ve kontrol birimlerindeki
calisanlar1 icin 0Ozel olarak tasarlanmis,
suistimallerin meydana geldigi is sahasindaki

10
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addresses risks in the area where the
misconduct occurred? Have supervisory
employees received different or
supplementary training? What analysis has
the company undertaken to determine who

should be trained and on what subjects?

Form/Content/Effectiveness of Training
Has the training been offered in the form and
language appropriate for the audience? Is the
training provided online or in-person (or
both), and what is the company’s rationale
for its choice? Has the training addressed
lessons learned from prior compliance
incidents? Whether online or in-person, is
there a process by which employees can ask
questions arising out of the trainings? How
has the company measured the effectiveness
of the training? Have employees been tested
on what they have learned? How has the
company addressed employees who fail all or
a portion of the testing? Has the company
evaluated the extent to which the training has
an 1impact on employee behavior or
operations?

Communications about Misconduct

What has senior management done to let
employees know the company’s position
concerning misconduct? What
communications have there been generally
when an employee is terminated or otherwise
disciplined for failure to comply with the
company’s policies, procedures, and controls

riskleri ele alan egitimler de dahil olmak
tizere Ozel bir egitim programi sunmus
mudur? Denetleyici olan ¢alisanlar farkli ya
da destekleyici birtakim ek egitimler almis
midir? Sirket, hangi c¢alisanlarin hangi
konularda egitim almas1 gerektigine dair
karar verirken ne sekilde bir degerlendirme
ve analiz yapmistir?

Egitimin Sekli /I¢erigi /Etkililigi

Egitim, hitap ettigi kitleye uygun sekil ve
dilde sunulmus mudur? Egitim c¢evrimici
ortamda m1 yoksa yliz yiize mi (yoksa her iki
sekilde mi) sunulmustur ve sirketin bu yonde
bir karar vermesindeki gerekce nedir? Egitim
programi, sirketin daha Onceden yasadigi
birtakim uyum problemlerini de ele almakta
midir? Cevrimigi veya yiiz ylize yapilan

uyum egitimlerinden dogan sorularini
sormalart i¢in dinleyicilere bir alan
birakilmakta midir?  Sirket egitimlerin

verimli olup olmadigini nasil 6lgmektedir?
Sirket ¢alisanlari, egitimlerde 6grendiklerine
dair test edilmekte midir? Sirket, testin
tamaminda ya da bir kisminda basarisiz olan
caliganlarin1  nasil  degerlendirmektedir?
Sirket, verilen egitimin c¢alisanlarin davranis
ya da faaliyetlerinde ne kapsamda etkili
olduguna dair bir degerlendirme yapmis
midir?

Suistimaller ile Tlgili fletisim

Sirketin st diizey yoneticileri, sirketin
caligsan suistimalleri karsisindaki tutumunun
calisanlar tarafindan anlasilmasi igin ne gibi
caligmalar yapmustir? Sirket politikalarina,
prosediirlerine ve kontrollerine uyumlu
davranma ylikiimliliigiinii ihmal eden bir
caligsanin is sozlesmesi feshedildiginde ya da
ilgili uyum yilikimliliigiinii ihmal eden

calisana  disiplin  cezas1  verildiginde,

11
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(e.g., anonymized descriptions of the type of
misconduct that leads to discipline)?

Availability of Guidance

What resources have been available to
employees to provide guidance relating to
compliance policies? How has the company
assessed whether its employees know when
to seek advice and whether they would be
willing to do so?

D. Confidential Reporting Structure and
Investigation Process

Another hallmark of a
compliance program is the existence of an
efficient and trusted mechanism by which
employees can or
confidentially report allegations of a breach
of the company’s code of conduct, company
policies, or suspected or actual misconduct.
Prosecutors should assess whether the
complaint-handling  process
includes proactive measures to create a
workplace atmosphere without fear of
retaliation, appropriate processes for the
submission of complaints, and processes to
protect whistleblowers. Prosecutors should
also assess the company’s processes for
handling investigations of such complaints,
including the routing of complaints to proper
personnel, timely completion of thorough

well-designed

anonymously

company’s

investigations, and appropriate follow-up and
discipline.

calisanlarla genel olarak ne gibi bir iletisim
(6rnegin, disiplin yol agan
suistimalin anonimlestirilerek tanimlanmasi)

gerceklestirilmistir?

c€zasima

Rehberlik Saglanmasi

Calisanlara ilgili
rehberlik saglamasi ig¢in ne gibi kaynaklar
sunulmustur? Sirket, ¢alisanlarinin ne zaman
tavsiye isteyeceklerini bilip bilmediklerini ve
bu konuda istekli olup olmadiklarii ne

uyum politikalariyla

sekilde degerlendirmektedir?

D. Gizli
Prosediirii

Bildirim ve Sorusturma

Iyi tasarlanmis bir uyum programmnin bir
baska 0Ozelligi de calisanlarin, sirketin
davranis kodunun, sirket politika ve
prosediirlerinin ihlal edildigine dair iddialar1
ya da siipheli veya mevcut bir suistimali,
isimsiz olarak ya da gizlice bildirebilecekleri
etkili bir mekanizmanin
bulunmasidir. Savcilar, sirketin sikayetleri
ele alma siireci kapsaminda, bildirimde
bulunan c¢alisanlarin  misilleme korkusu
yasamadiklar1 bir is ortami1 olusturulup

ve gilivenli

olusturulmadigini, sikayetlerin iletilmesi i¢in
uygun usullerin belirlenip belirlenmedigini,
sikayette bulunan kisilerin korunmasi igin
gerekli Onleyici ve etkili tedbirlerin alinip
alinmadigin1  degerlendirmelidir. Savcilar
ayrica sirketin, sikayetlerin 1ilgili olan
personele  zamaninda  yonlendirilmesi,
kapsamli sorusturmalarin zamaninda
tamamlanmasi ve gerekli takip ve disiplinin
saglanmast da dahil olmak iizere sirketin,
kendisine iletilen bu gibi sikayetlerin
arastirilma siirecini ne sekilde ele aldigin1 da
degerlendirmelidir.

12
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Confidential reporting mechanisms are
highly probative of whether a company has
“established corporate
mechanisms that can effectively detect and
prevent misconduct.” JM 9-28.800; see also
U.S.S.G. § 8B2.1(b)(5)(C) (an effectively
working compliance program will have in
place, and have publicized, “a system, which
may include mechanisms that allow for

governance

anonymity or confidentiality, whereby the
organization’s employees and agents may
report or seek guidance regarding potential or
actual criminal conduct without fear of
retaliation”).

Effectiveness of the Reporting Mechanism
Does the company have an anonymous
reporting mechanism and, if not, why not?
How is the reporting mechanism publicized
to the company’s employees and other third
parties? Has it been used? Does the company
take measures to test whether employees are
aware of the hotline and feel comfortable
using it? How has the company assessed the
seriousness of the allegations it received?
Has the compliance function had full access
to reporting and investigative information?

Properly Scoped
Qualified Personnel
How does the company determine which
complaints or red flags merit further
investigation? How does the company ensure
that investigations are properly scoped?
What steps does the company take to ensure

Investigations by

Gizli bildirim mekanizmalari, bir sirketin
“suistimalleri etkili bir sekilde tespit edebilen
ve Onleyebilen bir kurumsal yonetim
mekanizmas1” kurup kurmadiginin  son
derece iyi bir gostergesidir. JM 9-28.800;
ayrica bkz. U.S.S.G. § 8B2.1 (b) (5) (C)
(Etkin olarak calisan bir uyum programinda
"sirket calisanlarinin ve temsilcilerinin,
misilleme korkusu yasamaksizin, potansiyel
ya da mevcut bir sug fiiline istinaden, isimsiz
ya da gizli olarak sirkete bildirimde
bulunabilecekleri ya da destek
edebilecekleri bir sistem” mevcut olacak ve

herkese acilacaktir.)

talep

Bildirim Mekanizmasinin Etkililigi
Sirketin isimsiz bir bildirim sistemi var
midir, boyle bir sistem yoksa, sebebi nedir?
Sirketin bildirim sistemi, sirketin c¢aligsanlar
ve diger licilincii kisilerle nasil paylasilmigtir?
Bu sistem kullanilmis  midir?  Sirket,
calisanlarinin  bdyle bir bildirim hattinin
farkinda olup olmadigim1 ve bu bildirim
hattin1 rahatlikla kullanip kullanmadiklarini
test etmek icin gerekli tedbirleri almakta
midir?  Sirket, karsilastigt  iddia  ve
suclamalarin  ciddiyetini ne  sekilde
degerlendirmistir? Sirket uyum
departmaninin, bildirim ve
kapsamindaki bilgilere tam anlamiyla erigimi

sorusturma
var midir?

Nitelikli Personel Tarafindan
Gerceklestirilen Kapsamh Sorusturma
Sirket hangi sikayetlerin ya da ikaz
isaretlerinin  daha ileri diizeyde bir
sorusturma gerektirdigine ne sekilde karar
vermektedir? Sirket, sorusturmalarin
kapsaminin uygun sekilde belirlenmesini
nasil saglamaktadir? Sirket, sorusturmalarin
objektif ve sekilde

bagimsiz, uygun

13
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investigations are independent, objective,

appropriately conducted, and properly
documented? How does the company
determine  who should conduct an
investigation, and who makes that
determination?

Investigation Response

Does the company apply timing metrics to
ensure responsiveness? Does the company
have a process for monitoring the outcome of
investigations and ensuring accountability
for the response to any findings or
recommendations?

Resources and Tracking of Results

Are the reporting and investigating
mechanisms sufficiently funded? How has
the company collected, tracked, analyzed,
and used information from its reporting
mechanisms? Does the company periodically
analyze the reports or investigation findings
for patterns of misconduct or other red flags
for compliance weaknesses? Does the
company periodically test the effectiveness
of the hotline, for example by tracking a
report from start to finish?

E. Third Party Management

A well-designed compliance program should
apply risk-based due diligence to its third-
party relationships. Although the need for,
and degree of, appropriate due diligence may
vary based on the size and nature of the
company, transaction, and third party,
prosecutors should assess the extent to which
the company has an understanding of the
qualifications and associations of third-party

yiirlitiilmesini ve belgelenmesini saglamak
icin ne gibi girisimlerde bulunmaktadir?
Sirket bir sorusturmayi kimin yiirlitmesi
gerektigine ne sekilde karar vermektedir ve
bu karar1 kim vermektedir?

Sorusturmaya Zamaninda Yanit Verme
Sirket, sorusturmanin zamaninda
yanitlanmasin1 ~ saglamak  admna  bir
zamanlama Ol¢iiti  uygulamakta midir?
Sirketin, sorusturmalarin sonuglarini izlemek
herhangi bulgu ya da
yanitlayabilmek adina hesap verebilirligi
saglayan bir siireci var midir?

ve tavsiyeleri

Kaynaklar ve Sonuclarin Takibi

Bildirim ve sorugturma mekanizmalar1 geregi
gibi desteklenmekte midir? Sirket, bildirim
mekanizmalari aracilifiyla bilgiyi ne sekilde
toplamig, takip etmis,
kullanmistir? Sirket, uyum zayiflig1 teskil
eden suistimalleri veya diger ikaz isaretlerini
takip edebilmek bildirim ya da
yiriitiilen sorusturma bulgularmi diizenli
olarak analiz etmekte midir? Sirket, 6rnegin
bir bildirimin bastan sona takibini yaparak,
yardim hattinin etkili olup olmadigini diizenli

analiz etmis ve

i¢in,

olarak test etmekte midir?

E. Uciincii Taraf Yonetimi

Iyi tasarlanmis bir uyum programi, {i¢iincii
taraf iliskilerine risk bazli 6zenli inceleme
yapmalidir. Her ne kadar uygun Ozenli
inceleme ihtiyaci ve kapsami, sirketin, ilgili
islemin ve fgciincii tarafin biiylkligi ve
niteligine gore degisebilse de savcilar,
sirketin, li¢iincii taraflar hakkindaki bilgileri,
ozellikle, uluslararasi ticari islerde resmi
yabanct yetkililere riigvet verilmesi gibi
cesitli suistimallerin gizlenmesi amaciyla
yaygin bir sekilde kullanilan temsilciler,

14
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partners, including the agents, consultants,
and distributors that are commonly used to
conceal misconduct, such as the payment of
bribes to foreign officials in international
business transactions.

Prosecutors should also assess whether the
company knows the business rationale for
needing the third party in the transaction, and
the risks posed by third-party partners,
including  the  third-party  partners’
reputations and relationships, if any, with
foreign officials. For example, a prosecutor
should analyze whether the company has
ensured that contract terms with third parties
specifically describe the services to be
performed, that the third party is actually
performing the and that its
compensation is commensurate with the
work being provided in that industry and
geographical region. Prosecutors should
further assess whether the company engaged
in ongoing monitoring of the third-party
relationships, be it through updated due
diligence, training, audits, and/or annual
compliance certifications by the third party.

work,

In sum, a company’s third-party management
practices are a factor that prosecutors should
assess to determine whether a compliance
program is in fact able to “detect the
particular types of misconduct most likely to
occur in a particular corporation’s line of
business.” JM 9-28.800.

Risk-Based and Integrated Processes

danigmanlar ve distribiitorler gibi tim
ticlincii taraflarin niteliklerini, ne kapsamda
anladiklarin1 degerlendirmelidir.

Savcilar ayrica sirketin, ilgili ticari islemde
bir T{giincli tarafa ihtiya¢ duyulmasinin
altinda yatan is gerekg¢esini ve {ligiincii taraf is
ortaklarinin itibarlari, diger kisilerle ve varsa
yabanci devlet yetkilileri ile iligkileri gibi
liclincli taraf ig ortaklarinin teskil ettigi
riskleri bilip bilmedigini degerlendirmelidir.
Ornegin, bir savcy, sirketin iigiincii taraflarla
akdedilen sozlesmelerde, sunulacak
hizmetlerin acik net olarak
tanimlanmasini, lclincli tarafin sézlesme
kapsamindaki  isleri  gergekten
getirmesini, ylkiimliiliikklerin ihmali halinde
O0denmesi  Ongdriilen ilgili
sektorde ve cografi bolgede temin edilen is
ile orantili olmasini saglayip saglamadigini

ve
yerine

tazminatin

degerlendirmelidir. Savcilar ayrica, sirketin
iiclincli  kisilerle olan iligkilerini, iligki
stiregelen bir sekilde izleyip
izlemedigini ve bu devamli goézetimini,
giincellenen 06zenli incelemeler, egitimler,
denetimler ve/veya li¢iincii taraf tarafindan

boyunca

sunulacak  yilllk  uyum  sertifikalar1
aracilifiyla stirdiiriip stirdiirmedigini
degerlendirmelidir.

Ozetle, bir sirketin iiciincii taraf iliskilerinin
yoOnetimi, savcilarin,
gercekten “bir sirketin ticari faaliyetleri
kapsaminda meydana gelmesi miimkiin belli
basli suistimalleri tespit edebilecek nitelikte”
olup olmadigina verirken
degerlendirdikleri 6nemli bir faktordir. JM

9-28.800.

uyum programinin

karar

Risk Bazh ve Entegre Siirecler
Sirketin {icilincii taraf yonetim siireci, sirket
tarafindan girisimin niteligi ve kapsamina
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How has the third-party
management process corresponded to the

company’s

nature and level of the enterprise risk
identified by the company? How has this
process been integrated into the relevant
procurement and vendor management

processes?

Appropriate Controls

How does the company ensure there is an
appropriate business rationale for the use of
third parties? If third parties were involved in
the underlying misconduct, what was the
business rationale for using those third
parties? What mechanisms exist to ensure
that the contract terms specifically describe
the services to be performed, that the
payment terms are appropriate, that the
described contractual work is performed, and
that compensation is commensurate with the
services rendered?

Management of Relationships

How has the company considered and
analyzed the compensation and incentive
structures  for  third parties against
compliance risks? How does the company
monitor its third parties? Does the company
have audit rights to analyze the books and
accounts of third parties, and has the
company exercised those rights in the past?
How does the company train its third-party
relationship managers about compliance
risks and how to manage them? How does the
company incentivize compliance and ethical
behavior by third parties? Does the company
engage in risk management of third parties

bagli olarak tespit edilen riskleri ne sekilde
kargilamaktadir? Bu siireg, ilgili uygulama
ve tedarik¢i yOnetim siiregleriyle ne sekilde
biitiinlesmistir?

Uygun Kontroller

Sirket, islemlere tgiincti taraflarin dahil
edilmesinde, uygun ve yerinde bir is
gerekcesi bulundugundan ne sekilde emin
olmaktadir?  Ugiincii ilgili
suistimale dahil olmasi durumunda, bu
suistimalin arka planindaki {i¢iincii kisilerin
ilgili islemde yer almasmin altinda yatan is
gerekcesi ne  olmaktadir?  Sozlesme
sartlarinin  yerine getirilecek hizmetleri
acikea belirttigini, 6deme kosullarinin uygun
oldugunu, tanimlanan sézlesme konusu isin
yerine getirildigini ve belirlenen tazminatin

taraflarin

temin edilen hizmetlerle orantili oldugunu
giivence adina ne gibi
mekanizmalar bulunmaktadir?

altina almak

Tliskilerin Yonetimi

Sirket, uyum risklerine kars1 {igiincii taraflar
icin  olusturdugu tesvik
mekanizmasini ne sekilde degerlendirmekte

yaptirnm  ve
ve analiz etmektedir? Sirket {iclincii taraflari
ne sekilde takip etmektedir? Sirketin, tigiincii
sitket defter hesaplarini
incelemek ic¢in liclincli taraflart denetim
hakki var midir ve bu haklarin1 daha 6nce
kullanmig midir? Sirket, uyum risklerine ve
risklerin ne sekilde yonetilecegine iliskin
olarak  tdgilincii taraf is  ortaklarinin
yoneticilerine egitim vermekte midir? Sirket,

taraflarin ve

ticlincii taraf is ortaklarini, uyuma ve etik
davraniglara ne sekilde tesvik etmektedir?
Sirket iiclincii taraf risk yonetimini, ti¢lincli
kisilerle bu iliskinin devam ettigi siire
boyunca uygulamakta midir, yoksa yalnizca
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throughout the lifespan of the relationship, or
primarily during the onboarding process?

Real Actions and Consequences

Does the company track red flags that are
identified from due diligence of third parties
and how those red flags are addressed? Does
the company keep track of third parties that
do not pass the company’s due diligence or
that are terminated, and does the company
take steps to ensure that those third parties are
not hired or re-hired at a later date? If third
parties were involved in the misconduct at
issue in the investigation, were red flags
identified from the due diligence or after
hiring the third party, and how were they
resolved? Has a similar third party been
suspended, terminated, or audited as a result
of compliance issues?

F. Mergers and Acquisitions (M&A)

A well-designed compliance program should
include comprehensive due diligence of any
acquisition targets, as well as a process for
timely and orderly integration of the acquired
entity into existing compliance program
structures and internal controls. Pre-M&A
due diligence, where possible, enables the
acquiring more
accurately each target’s value and negotiate
for the costs of any corruption or misconduct

company to evaluate

anlagma siirecinin gerceklesmesinden onceki
stirecte mi uygulamaktadir?

Somut Aksiyonlar ve Sonuclar

Sirket, 0zenli inceleme sonucunda tespit
edilen ikaz isaretlerini ve bunlarin ne sekilde
ele alindigin1 takip etmekte midir? Sirket,
ozenli incelemeden ya da
sOzlesmesi sona ermis ticlincii taraflar takip
altina alarak sirket ile bu iicilincii taraflar
arasinda herhangi bir iligki kurulmadigindan

gecmemis

ya da daha sonraki bir tarihte bu {igiincii
taraflar ile yeniden anlasma yapilmadigindan
emin olmak icin gerekli adimlar1 atmakta
midir? Sorusturmaya konu bir olayda tigiincii
taraflar ilgili suistimale dahil olmus ise, ilgili
iiclincii taraf ile iligki kurulmadan onceki
Ozenli inceleme sirasinda ya da iligki
kurulmasindan sonra birtakim ikaz igaretleri
tespit edilmis midir, tespit edilmis ise bunlar
iizerinde ne sekilde karara varilmistir? Uyum
problemleri sebebiyle daha dnce benzer bir
iclincli tarafla olan iliski askiya alinmis,
feshedilmis ya da {i¢iincii taraf denetlenmis
midir?

F. Birlesmeler ve Devralmalar

Iyi tasarlanmis bir uyum programmin, her
tirli sirket devralmalarinda, devralinan
sirketin kapsamli 6zenli incelemesi gibi,
devralinan sirketin, devralan sirkette var olan
uyum program yapist ve i¢ kontrolleriyle
zamaninda ve usuliince biitiinlesebilmesi i¢in
gereken bir siirece de sahip olmasi gerekir.
Yapilmasi oldugu takdirde,
birlesme ve devralma Oncesinde yapilan

miumkin

0zenli inceleme, devralan sirketin, devraldigi
sirketin degerini daha net olarak tespit
edebilmesi ve bu sirketin dahil oldugu
herhangi bir yolsuzluk ya da suistimal
sonucunda dogabilecek masraflar sebebiyle,

17




Amerika Birlesik Devletleri Adalet Bakanligi Ceza Dairesi

Kurumsal Uyum Programlarinin Degerlendirilmesi (Haziran 2020 Giincellenmis Versiyon)

Resmi olmayan Tiirkge Terciimesi — OCAK 2021

to be borne by the target. Flawed or
incomplete pre- or post-acquisition due
diligence and integration can allow
misconduct to continue at the target
company, causing resulting harm to a
business’s profitability and reputation and
risking civil and criminal liability.

The extent to which a company subjects its
acquisition targets to appropriate scrutiny is
indicative of whether its compliance program
is, as implemented, able to effectively
enforce its internal controls and remediate
misconduct at all levels of the organization.

Due Diligence Process

Was the company able to complete pre-
acquisition due diligence and, if not, why
not? Was the misconduct or the risk of
misconduct identified during due diligence?
Who conducted the risk review for the
acquired/merged entities and how was it
done? What is the M&A due diligence
process generally?

Integration in the M&A Process

How has the compliance function been
integrated into the merger, acquisition, and
integration process?

sirket degeri lizerinde daha fazla miizakere
edebilmesini  saglar. ya da
tamamlanmamis devralma Oncesi ya da
devralma sonrast Ozenli inceleme
entegrasyon, ilgili suistimalin yeni sirket
blinyesinde de devam etmesine yol
acabilmekte, sirketin degerine ve itibarina
gelmesine,  hukuki
sorumlulugunun riske atilmasina sebebiyet
verebilmektedir.

Kusurlu

Ve

zarar ve cezal

Bir sirketin, devralmaya konu olabilecek
hedef sirketleri tabi uygun
incelemenin kapsami, uyum programinin,
sirket i¢ kontrollerini tatbik edecek ve
suistimalleri  sirket
seviyesinde diizeltecek sekilde etkili bir
sekilde wuygulanip uygulanmadiginin bir
gostergesidir.

tuttugu

organizasyonun her

Ozenli Inceleme Siireci

Sirket devralma 6ncesinde 6zenli incelemeyi
tamamlamis midir? Tamamlamigsa nedeni
nedir? Suistimal ya da suistimal riski 6zenli
inceleme sirasinda tespit edilmis midir?
Devralinacak ya da birlesilecek sirkete iliskin
risk degerlendirme siirecini kim yiiriitmiistiir
ve bu degerlendirmeyi ne sekilde yapmistir?
Birlesme ve devralma icin yapilan 6zenli
incelemenin siireci nedir?

Birlesme &  Devralma  Siirecinde
Entegrasyon

Sirketin birlesme, devralma ve entegrasyon
siirecine uyum departmani ne sekilde entegre
edilmistir?

Ozenli Incelemeyi Uygulamaya Baglayan
Siirec

Sirketin 6zenli inceleme sirasinda tespit ettigi
suistimalleri ya da suistimal risklerini izleme
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Process Connecting Due Diligence to
Implementation

What has been the company’s process for
tracking and remediating misconduct or
misconduct risks identified during the due
diligence process? What has been the
process for implementing
compliance policies and procedures, and
conducting post-acquisition audits, at newly
acquired entities?

2. Is the Corporation’s Compliance
Program Adequately Resourced and
Empowered to Function Effectively?

Even a well-designed compliance program
may be in practice if
implementation is lax, under-resourced, or
otherwise ineffective. Prosecutors are
instructed to probe specifically whether a
compliance program is a “paper program” or

company’s

unsuccessful

one “implemented, reviewed, and revised, as
appropriate, in an effective manner.” JM 9-
28.800. In addition, prosecutors should
determine “whether the corporation has
provided for a staff sufficient to audit,
document, analyze, and utilize the results of
the corporation’s compliance efforts.” JM 9-
28.800. Prosecutors should also determine
“whether the corporation’s employees are
adequately informed about the compliance
program and are convinced of the
corporation’s commitment to it.” JM O9-
28.800; see also JM 9-47.120(2)(c) (criteria
for an effective compliance program include
“[t]he company’s culture of compliance,
including awareness among employees that
any criminal conduct, including the conduct
underlying the investigation, will not be
tolerated”).

ve diizeltme siireci  ne sekilde
gerceklesmistir? Sirketin uyum politika ve
prosediirlerini  uygulama ve devralma
sonrasinda  devralinan sirketleri

denetleme siireci ne sekilde gergeklesmistir?

yeni

2. Sirketin Uyum Programina Yeterli
Kaynak Saglanmis Midir ve Uyum
Programm Etkili Calsacak Sekilde
Yetkilendirilmis Midir?

Iyi tasarlanmis bir uyum programi bile,
uygulamasi gevsekse, kaynaklar yetersizse
veya bagka bir sekilde etkisizse fiiliyatta
basarisiz olabilmektedir. Savcilar, bir uyum
programimin “kagit {istinde kalan bir
program” mi yoksa “uygulanan, gdzden
gecirilen, gerektigi takdirde diizeltilen bir
program” aragtirmalari
konusunda talimatlandirilmistir. JM 9 —
28.800. Ayrica savcilarin, “bir sirketin
denetim yapacak, belgeleyecek,
edecek ve sirketin uyum ¢aligmalarini yararlt
hale getirecek yeterli ve kalifiye personel
temin edip etmedigini” tespit etmeleri
gerekmektedir. JM 9 — 28.800. Savcilar, “bir
sirketin  calisanlarinin  sirketin
programi hakkinda gerektigi
bilgilendirilip  bilgilendirilmedigini
calisanlarin, sirketin bu uyum programina
sitki sikiya bagli olduguna ikna olup
olmadigin’” saptamalidir. JM 9-28.800;
ayrica bakiniz JM 9 — 47.120(2)(c) (Etkili bir
uyum programinin Ozelliklerinden biri de

m1  oldugunu

analiz

uyum
gibi
ve

“sirket ¢alisanlarinin, ilgili sorusturmaya
konu eylemler de dahil olmak iizere hicbir
sug sirket tarafindan  kabul
edilmeyecegi konusundaki farkindaliklarini
kapsayan bir sirket uyum kiiltiiriidiir.”)

fiilinin
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A. Commitment by Senior and Middle
Management

Beyond compliance structures, policies, and
procedures, it is important for a company to
create and foster a culture of ethics and
compliance with the law at all levels of the
company. The effectiveness of a compliance
program requires a high-level commitment
by company leadership to implement a
culture of compliance from the middle and
the top.

The company’s top leaders — the board of
directors and executives — set the tone for the
rest of the company. Prosecutors should
the extent to which senior
management have clearly articulated the

examine

company’s ethical standards, conveyed and
disseminated them in clear and unambiguous
terms, and demonstrated rigorous adherence
by example. Prosecutors should also examine
how middle management, in turn, have
reinforced those standards and encouraged
employees to abide by them. See U.S.S.G. §
8B2.1(b)(2)(A)-(C) (the
“governing authority shall be knowledgeable
about the content and operation of the
compliance and ethics program and shall
exercise reasonable oversight” of it; “[A]igh-
shall ensure that the

company’s

level personnel ...
organization has an effective compliance and
ethics program” (emphasis added)).

Conduct at the Top
How have senior leaders, through their words

and actions, encouraged or discouraged

A. Ust ve Orta Diizey Yoneticilerin
Taahhiitleri

Sirketin uyum mekanizmalari, politika ve
prosediirlerinin de oOtesinde, sirketin tiim
diizeylerinde etik ve yasayla uyum kiiltiirii
olusturulmas1 ve tesvik edilmesi Onem
tagimaktadir.  Bir programinin
etkililigi, sirket liderlerinin uyum kiiltiiriinii
sirketin orta ve iist diizeyinde uygulamak i¢in
siki siktya taahhiidiinii gerektirmektedir.

uyum

Sirketin st diizey liderleri — sirket yonetim
kurulu iiyeleri ve yoneticileri — sirketin geri
kalaninin tavir ve davraniglarinda belirleyici
rol oynamaktadir. Ornegin, savcilar, iist
ne Olgiide sirketin  etik

actk ve net bir sekilde
acikladigini, ilettigini ve bu kurallart sirket
calisanlarina anlasilir ve siipheye yer
birakmayacak  bir sekilde aktardigini
degerlendirmelidir. Savcilarin ayrica, orta
diizey yoOnetimin bu standartlar1 ne sekilde
pekistirdigini ve calisanlar1 bu standartlara
riayet etmeleri i¢in ne sekilde tesvik ettigini
degerlendirmeleri gerekmektedir. Bakiniz,
US.S.G. § 8B2.1(b)(2)(A)-(C) (Sirketin
yonetici otoriteleri, sirketin uyum ve etik
programinin igerigi ve igleyisi hakkinda bilgi
sahibi olacak ve programi makul gozetimi
altinda

yonetimin
standartlarini

13

diizey
personel... sirket organizasyonunun etkili bir
uyum ve etik programina sahip oldugundan
emin olmalidir.”)

uygulayacaktir.”; uist

Ust Yonetimin Davranis

Ust diizey liderler, sorusturmaya konu olan
suistimal de dahil olmak iizere, sozleri ve
davraniglar ile, ¢calisanlari uyuma tesvik mi
etmistir yoksa uyumdan uzaklastirmis midir?
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compliance, including the type of misconduct
involved in the investigation? What concrete
actions have they taken to demonstrate
leadership in the company’s compliance and
remediation efforts? How have they
modelled proper behavior to subordinates?
Have managers tolerated greater compliance
risks in pursuit of new business or greater
Have managers encouraged
employees to act unethically to achieve a
business objective, or impeded compliance

revenues?

personnel from effectively implementing
their duties?

Shared Commitment

What actions have senior leaders and middle-
management stakeholders (e.g., business and
operational managers, finance, procurement,
legal, human resources) taken to demonstrate
their commitment to compliance or
compliance including their
remediation efforts? Have they persisted in

personnel,

that commitment in the face of competing
interests or business objectives?

Oversight

What compliance expertise has been
available on the board of directors? Have the
board of directors and/or external auditors
held executive or private sessions with the
compliance and control functions? What
types of information have the board of
directors and senior management examined
in their exercise of oversight in the area in
which the misconduct occurred?

Sirketin diizeltme cabalar1
karsisinda bu kisiler liderliklerini géstermek
adma ne gibi girisimlerde
bulunmustur? Ne sekildeki uygun davranis
ve tutumlariyla astlarma 6rnek olmuglardir?
Yoneticiler yeni ticari girisim ya da daha
yiiksek kazang beklentisiyle daha yiiksek
uyum riskine miisamaha gostermis midir?
Yoneticiler, birtakim ticari amaglara
ulagabilmek admma c¢alisanlarmi etik dist
davraniglar  gergeklestirmeleri

uyum ve

somut

yoniinde
tesvik etmis midir ya da uyum personelini
gorevlerini geregi gibi yerine getiremeyecek
sekilde engellemis midir?

Ortak Taahhiit

Ust diizey liderler ve orta diizey ydnetim
paydaglart  (6rnegin, i operasyon
yoneticileri, finans, tedarik, hukuk, insan

Ve

kaynaklar1 birimleri) diizeltme ¢aligmalar1 da
dahil olmak iizere, uyuma ya da uyum
gorevlilerine olan taahhiit ve desteklerini
gostermek icin ne gibi girisimlerde
bulunmuslardir? Bu taahhiitlerini, ticari
cikarlar ve amaglarla da kiyaslayarak uyum
taahhiitlerinde  istikrar devamlilik
gostermisler midir?

Ve

Gozetim

Sirket yonetim kurulunda uyum uzmanhgy/
tecriibesi bulunmakta midir? Sirket yonetim
kurulu ve/veya dis denetgiler, yonetim ya da
ozel toplantilart sirketin uyum ve kontrol
birimleri ile yapmiglar midir? Sirket yonetim
kurulu ve {iist diizey yonetimi, suistimalin
meydana geldigi is kapsaminda yiiriitiilmekte
olan gbzetim faaliyetine iligkin olarak ne gibi
bilgileri sorgulamis ve incelemistir?

B.  Ozerklik ve Kaynaklar
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B. Autonomy and Resources

Effective implementation also requires those
charged with a compliance program’s day-to-
day oversight to act with adequate authority

and stature. As a threshold matter,
prosecutors should evaluate how the
compliance  program is  structured.

Additionally, prosecutors should address the
sufficiency of the personnel and resources
within the compliance function, in particular,
whether those responsible for compliance
have: (1) sufficient seniority within the

organization; (2) sufficient resources,
namely, staff to effectively undertake the
requisite  auditing, documentation, and

analysis; and (3) sufficient autonomy from
management, such as direct access to the
board of directors or the board’s audit
committee. The sufficiency of each factor,
however, will depend on the size, structure,
and risk profile of the particular company. “A
large organization generally shall devote
more formal operations and greater resources
than shall a small organization.”
Commentary to U.S.S.G. § 8B2.1 note 2(C).
By contrast, “a small organization may [rely
on] less formality and fewer resources.” Id.
Regardless, if a compliance program is to be
truly effective, compliance personnel must be
empowered within the company.
Prosecutors  should evaluate  whether
“internal audit functions [are] conducted at a
level sufficient to ensure their independence
as an indicator of whether

b

and accuracy,’
compliance personnel are in fact empowered
and positioned to “effectively detect and
prevent  misconduct.” JM  9-28.800.
Prosecutors should also evaluate “[t]he
resources the company has dedicated to

Etkili uygulama ayni zamanda bir uyum
programinin giinliik gézetiminden sorumlu
olanlarin yeterli yetki ve statiiyle hareket
etmesini de gerektirir. Savcilar ilk olarak
uyum programimin nasil yapilandirildigin
degerlendirmelidir. Savcilar, buna ek olarak,
uyum departmant dahilindeki personel ve
kaynaklarin yeterliligini ele alirken 6zellikle
uyumdan sorumlu olanlarin (1) kurulus
icinde yeterli kideme, (2) gerekli denetimi,
dokiimantasyonu ve analizi etkin bir sekilde
yiiritmek icin yeterli kaynak ve personele,
(3) yonetim kuruluna veya kurulun denetim
komitesine dogrudan erisim gibi yoOnetim
birimlerinden  6zerklige  sahip  olup
olmadigint da gbéz 6nilinde bulundurmalidir.
Bununla birlikte, her faktoriin yeterliligi ilgili
sirketin  biiytikliigiine, risk
profiline bagh olacaktir. “Biiyiik bir kurum,

yapisina ve

kiiglik kurumlara kiyasen genellikle daha
resmi operasyonlar ve daha fazla kaynak (...)
ayirmahidir.” U.S.S.G. § 8B2.1 not 2(C)’ye
yorum olarak. Bunun karsisinda, kiiclik bir
kurum daha az formaliteye ve kaynaga
ihtiya¢ duyabilir.

Her seye ragmen, bir uyum programinin
gercekten  etkili  olmasit
personelinin sirket icinde yetkilendirilmesi
gerekir.

icin, uyum

Savcilar, uyum personelinin gergekten de
“suistimali etkili bir sekilde tespit etmek ve
onlemek” icin yetkilendirilip
konumlandirildigimin bir gostergesi olarak,
“i¢ denetim fonksiyonunun bagimsizliklarini
ve dogrulugunu saglamak igin yeterli bir
diizeyde yuritiiliip yiriitiilmedigini”
degerlendirmelidir. JM 9-28.800. Savcilar
ayrica, “sirketin uyuma ayirdigi kaynaklar1”,
“uyum silirecine dahil olan personelin
potansiyel bir risk olusturan iglemleri ve
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compliance,” “[t]he quality and experience of
the personnel involved in compliance, such
that they can understand and identify the
transactions and activities that pose a
potential risk,” and “[t]he authority and
independence of the compliance function and
the availability of compliance expertise to the
board.” JM 9-47.120(2)(c); see also IM 9-
28.800 (instructing prosecutors to evaluate
whether “the directors established an
information and reporting system in the
organization reasonably designed to provide
management and directors with timely and
accurate information sufficient to allow them
to reach an informed decision regarding the
organization's compliance with the law”);
U.S.S.G. § 8B2.1(b)(2)(C) (those with “day-
to-day operational responsibility” shall have
“adequate resources, appropriate authority
and direct access to the governing authority
or an appropriate subgroup of the governing
authority”).

Structure

Where within the company is the compliance
function housed (e.g., within the legal
department, under a business function, or as
an independent function reporting to the CEO
and/or board)? To whom does the
compliance  function report? Is the
compliance function run by a designated
chief compliance officer, or another
executive within the company, and does that
person have other roles within the company?
Are compliance personnel dedicated to
compliance responsibilities, or do they have
other, non-compliance responsibilities within
the company? Why has the company chosen
the compliance structure it has in place?

faaliyetleri anlayip tanimlayabilmeleri igin
gerekli olan yetkinlik ve deneyimini” ve
“uyum departmaninin yetki ve bagimsizligi
ile yonetim kurulunun uyum uzmanliginin
mevcudiyetini” degerlendirmelidir. JM 9-
47.120(2)(c); ayrica bakiniz JM9-28.800
(savcilara “yoneticilerin, kurumun hukuka
uygunlugu da dikkate almak
zamaninda ve dogru bilgileri saglayarak
yoneticilerin ve direktorlerin bilingli  bir
karara varmasina olanak sunmasi i¢in makul

suretiyle

sekilde tasarlanmig kurum ig¢i bir bilgi ve
bildirim  sistemi  kurup  kurmadigimi”
degerlendirme talimat1 vermek); U.S.S.G. §
8B2.1(b)(2)(C)  (“glinliik
sorumlulugu” olanlar, “yeterli kaynaklara,

operasyonel

uygun yetkiye ve yonetici otoritelere veya bu
otoritelerin uygun bir alt grubuna dogrudan
erigsime” sahip olacaktir).

Yap1

Uyum departmani sirket icinde nerede yer
almaktadir (0rnegin, hukuk departmani
icinde, bir is kolu altinda ya da CEO ve/veya
kurula raporlama yapan bagimsiz bir birim
olarak)? Uyum departman1 kime rapor
vermektedir? Uyum departmani, belirlenmis
bir uyum yoneticisi tarafindan mi1 yoksa
sirket icindeki bagka bir yoOnetici tarafindan
m1 yonetilmektedir ve bu ydneticinin sirket
icinde bagka rolleri var midir? Uyum
personeli uyum sorumluluklarina adanmis
midir yoksa sirket i¢ginde uyum disinda baska
gorevleri bulunmakta midir? Sirket sahip
oldugu uyum yapisini neden se¢mistir?
Sirketin yapmis oldugu yapisal se¢imlerin
nedenleri nelerdir?
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What are the reasons for the structural
choices the company has made?

Seniority and Stature

How does the compliance function compare
with other strategic functions in the company
in terms of stature, compensation levels,
rank/title, reporting line, resources, and
access to key decision-makers? What has
been the turnover rate for compliance and
relevant control function personnel? What
role has compliance played in the company’s
strategic and operational decisions? How has
the company responded to specific instances
where compliance raised concerns? Have
there been transactions or deals that were
stopped, modified, or further scrutinized as a
result of compliance concerns?

Experience and Qualifications

Do compliance and control personnel have
the appropriate experience and qualifications
for their roles and responsibilities? Has the
level of experience and qualifications in these
roles changed over time? How does the
company invest in further training and
development of the compliance and other
control personnel? Who the
performance of the compliance function and
what is the review process?

reviews

Funding and Resources

Has there been sufficient staffing for
compliance personnel to effectively audit,
document, analyze, and act on the results of
the compliance efforts? Has the company
allocated sufficient funds for the same? Have
there been times when requests for resources
by compliance and control functions have
been denied, and if so, on what grounds?

Kidem ve Statii

Uyum departmani; statii, licret seviyeleri,
riitbe/unvan, kime raporladigi, kaynaklar ve
kilit erisim agisindan
sirketteki diger stratejik birimlerle nasil
karsilastirilmaktadir? Uyum ve ilgili kontrol
departmani c¢alisanlar1 ic¢in isten ayrilma
orani nedir? Sirketin stratejik ve operasyonel
kararlarinda uyum nasil bir rol oynamigtir?
Uyum departmanimmin uyum endiselerini

karar vericilere

bildirdigi bazi durumlarda sirket ne sekilde
yanit vermistir? Uyum endigelerinin bir
sonucu olarak durdurulan, degistirilen veya

daha fazla incelenen islemler ya da
anlagmalar olmus mudur?

Deneyim ve Nitelikler

Uyum ve kontrol personeli, rolleri ve

sorumluluklart i¢in uygun deneyim ve
niteliklere sahip midir? Bu rollerdeki
deneyim ve nitelikler zaman iginde degismis
midir? Sirket, uyum ve diger kontrol
personelinin egitimine ve gelistirilmesine
nasil yapmaktadir?
departmaninin performansini kim goézden
gegirir ve gdzden gegirme siireci nedir?

yatirim Uyum

Destek ve Kaynaklar

Uyum personelinin cabalarinin
sonuclarint etkin bir sekilde denetlemesi,
belgelemesi, analiz etmesi ve bunlara gore
hareket etmesi icin yeterli personel var
midir? Sirket bunun i¢in yeterli maddi

uyum

kaynak ayirmis midir? Uyum ve kontrol
birimleri kaynak talep ettiginde bu taleplerin
reddedildigi zamanlar olmus mudur, olmugsa
hangi gerekgeler 6ne stiriilmiistiir?
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Data Resources and Access

Do compliance and control personnel have
sufficient direct or indirect access to relevant
sources of data to allow for timely and
effective monitoring and/or testing of
policies, controls, and transactions? Do any
impediments exist that limit access to
relevant sources of data and, if so, what is the
company doing to address the impediments?

Autonomy

Do the compliance and relevant control
functions have direct reporting lines to
anyone on the board of directors and/or audit
committee? How often do they meet with
directors? Are members of the senior
management present for these meetings?
How does the the
independence of the compliance and control

personnel?

company ensure

Outsourced Compliance Functions

Has the company outsourced all or parts of its
compliance functions to an external firm or
consultant? If so, why, and who is
responsible for overseeing or liaising with the
external firm or consultant? What level of
access does the external firm or consultant
have to company information? How has the
effectiveness of the outsourced process been

assessed?

C. Incentives and Disciplinary Measures

Veri Kaynaklar1 ve Erisim

Uyum ve kontrol personelinin; politikalarin,
kontrollerin ve islemlerin zamaninda ve etkili
bir sekilde ve/veya test
edilmesine olanak saglamak i¢in ilgili veri
kaynaklarina dogrudan ya da dolayl erisimi
var mudir? Ilgili veri kaynaklarmna erisimi
siirlayan herhangi bir engel var midir, varsa
sirket bu engelleri ortadan kaldirmak i¢in ne
yapmaktadir?

izlenmesine

Ozerklik
Uyum ve ilgili kontrol birimleri, yonetim

kurulu ve/veya denetim komitesindeki

herhangi  birine  dogrudan  raporlama
yapmakta midir? Direktorlerle ne siklikta
gorismektedirler? Bu toplantilara st

yonetim iiyeleri katilmakta midir? Sirket,
uyum ve kontrol personelinin bagimsizligin
nasil saglamaktadir?

Disaridan  Tedarik  Edilen
Fonksiyonlar:

Sirket, uyum fonksiyonlarini tamamen veya
kismen sirket disindan bir firma veya

danigman aracilifiyla mi saglamaktadir?

Uyum

Eger sirket uyum fonksiyonlarini disaridan
saglamakta ise, sebebi nedir ve bu firma ya
da danisman ile gorligme ya da irtibat
kurmaktan kim sorumludur? Sirket dis1 firma
veya danigmanin, sirket bilgilerine ne
diizeyde erisimi vardir? Disaridan temin
edilen siirecte uyum fonksiyonunun etkinligi
nasil degerlendirilir?

C. Tesvik ve Disiplin Uygulamalar

Bir uyum programimin etkili bir sekilde
uygulanmasinin diger bir 6zelligi, uyum i¢in
tesviklerin ve uyumsuzlugu engellemek icin
caydirici olusturulmasidir.

unsurlarin
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Another hallmark of effective
implementation of a compliance program is
the establishment of incentives for
compliance and disincentives for non-
compliance. Prosecutors should assess
whether the company has clear disciplinary
procedures in place, enforces them
consistently across the organization, and
that the  procedures  are
commensurate ~ with  the  violations.
Prosecutors should also assess the extent to
which the company’s
convey to its employees that unethical
conduct will not be tolerated and will bring
swift regardless of the
position or title of the employee who engages
in the conduct. See U.S.S.G. §
8B2.1(b)(5)(C) (“the organization’s
compliance program shall be promoted and
enforced consistently throughout the
organization through (A) appropriate
incentives to perform in accordance with the
compliance and ethics program; and (B)
appropriate  disciplinary measures for
engaging in criminal conduct and for failing
to take reasonable steps to prevent or detect
criminal conduct”).

ensurcs

communications

consequences,

By way of example, some companies have
found that publicizing disciplinary actions
internally, where appropriate and possible,
can have valuable deterrent effects. At the
same time, some companies have also found
that providing positive incentives — personnel
promotions, and bonuses for
improving and developing a compliance

rewards,

program or demonstrating ethical leadership
— have driven compliance. Some companies
have even made compliance a significant
metric for management bonuses and/or have

Savcilar, sirketin agik¢a anlasilabilecek
disiplin esaslarma sahip olup olmadigini,
bunlarin kurum genelinde tutarli bir sekilde
uygulanip uygulanmadigini ve esaslarin
ihlallerle orantili olup olmadigini
degerlendirmelidir. Savcilar ayni zamanda
sirketin, etik olmayan davranista bulunan
calisanin pozisyonu veya unvani ne olursa
olsun, calisanlarina bu gibi davranislara
miisamaha gdstermeyecegini ve hizli sonug
doguracagmi ne Olclide ilettigini de
degerlendirmelidir. Bakimiz U.S.S.G. §
8B2.1(b)(5)(C) (“Kurumun uyum programi,
kurum genelinde (A) uyum ve etk
programina uygun olarak gerceklestirilen
tesvikler yoluyla ve (B) su¢ teskil eden
davraniglarda bulunmayi onleme ve bu
davraniglar1 tespit etmek i¢in uygun disiplin
onlemleri alma yoluyla tutarli bir sekilde
tesvik edilecek ve uygulanacaktir”).

Ornek olarak, baz1 sirketler, sirket icerisinde
disiplin aksiyonlarini, uygun ve miimkiin
oldugu takdirde degerli
caydirici etkileri olabilecegini bulmuslardir.
Ayn1 zamanda, baz sirketler olumlu tesvikler
saglamanin -personel terfileri, ddiiller ve bir
uyum programinit gelistirmek ve ilerletmek
adina calisma veya etik liderlik sergileme
karsilig1 ikramiyeler-  uyumu
artirdigin1  tespit etmislerdir. Hatta bazi
sirketler uyumu yonetim ikramiyeleri igin
onemli bir Olcilit haline getirmis ve/veya

duyurmanin,

verilen

uyum iizerinde calismay1 kariyer gelisimi
icin bir arag haline getirmistir.

Insan Kaynaklan Siireci
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made working on compliance a means of
career advancement.

Human Resources Process

Who participates in making disciplinary
decisions, including for the type of
misconduct at issue? Is the same process
followed for each instance of misconduct,
and if not, why? Are the actual reasons for
discipline communicated to employees? If
not, why not? Are there legal or
investigation-related reasons for restricting
information, or have pre-textual reasons been
provided to protect the company from
whistleblowing or outside scrutiny?

Consistent Application

Have disciplinary actions and incentives
been fairly and consistently applied across
the organization? Does the compliance
function monitor its investigations and
resulting discipline to ensure consistency?
Are there similar instances of misconduct
that were treated disparately, and if so, why?

Incentive System

Has the company considered the implications
of its incentives and rewards on compliance?
How does the
compliance and ethical behavior? Have there
been specific examples of actions taken (e.g.,
promotions or awards denied) as a result of
compliance and ethics considerations? Who
determines the compensation, including
bonuses, as well as discipline and promotion
of compliance personnel?

company incentivize

3. Does the Corporation’s Compliance
Program Work in Practice?

The Principles of Federal Prosecution of
Business Organizations require prosecutors

S6z konusu suistimal tiirii de dahil olmak
tizere disiplin kararlarmin alinmasina kimler
dahil olmaktadir? Her suistimal vakasi i¢in
stirec  izlenmekte midir, eger
izlenmiyorsa sebebi nedir? Calisanlara
gercek disiplin nedenleri iletilmekte midir?
Iletilmiyorsa,  sebebi  nedir?  Bilgiyi
kisitlamak icin yasal veya sorusturmaya
iliskin nedenler var midir yoksa sirketi
bildirim ya da dis denetimden korumak i¢in
bahaneler mi getirilmigtir?

ayni

Tutarh Uygulama

Sirket icinde tesvik ve disiplin kurallari
tutarlt olarak uygulanmis midir? Uyum
departman1  tutarlilign  saglamak  i¢in
sorusturmalar1 ve ortaya c¢ikan disiplin
uygulamalarini takip etmekte midir? Benzer
ihlal durumlar1 sonucunda farkli kararlar
verilmis midir, verilmigse neden verilmistir?

Tesvik Sistemi

Sirket, tesviklerinin ve odillerinin uyum
tizerindeki etkilerini degerlendirmis midir?
Sirket, uyumu ve etik davranisi nasil tesvik
etmektedir? Uyumlu ve etik davraniglarin bir
sonucu olarak alinan belirli eylem 6rnekleri
(6rnegin, reddedilen terfiler veya ddiiller) var
mudir? Ikramiyeler dahil olmak {izere
tazminati,
disiplin  kurallarini
etmesini kim belirler?

uyum personeline uygulanan

ve personelin terfi

3. Sirketin Uyum Program Fiiliyatta
Cahismakta mdir?

Ticari  Kuruluglar ~ Hakkinda  Federal
Kovusturma Ilkeleri, savcilarin “sirketin
sucun iglendigi sirada oldugu kadar

iddianame zamaninda da uyum programinin
yeterliligini ve etkinligini” degerlendirmesini
gerektirmektedir. JM  9-28.300.  Ilk
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to assess “the adequacy and effectiveness of
the corporation’s compliance program at the
time of the offense, as well as at the time of a
charging decision.” JM 9-28.300. Due to the
backward-looking nature of the first inquiry,
one of the most difficult
prosecutors must answer in evaluating a
compliance program following misconduct is
whether the program was working effectively
at the time of the offense, especially where
the misconduct not immediately
detected.

questions

was

In answering this question, it is important to
note that the existence of misconduct does
not, by itself, mean that a compliance
program did not work or was ineffective at
the time of the offense. See U.S.S.G. §
8B2.1(a) (“[t]he failure to prevent or detect
the instant offense does not mean that the
program is not generally effective in
preventing and deterring misconduct”).
Indeed, “[t]he Department recognizes that no
compliance program can ever prevent all
criminal activity by a corporation's
employees.” JM 9-28.800. Of course, if a
compliance program did effectively identify
misconduct, including allowing for timely
remediation and self-reporting, a prosecutor
should view the occurrence as a strong
indicator that the compliance program was
working effectively.

In assessing whether a
compliance program was effective at the time
of the misconduct, should
consider whether and how the misconduct
was detected, what investigation resources

were in place to investigate suspected

company’s

prosecutors

geriye  doniik  dogast
nedeniyle, savcilarin suistimali takiben bir

sorusturmanin

uyum programini degerlendirirken
yanitlamasi gereken en zor sorulardan biri,
programin su¢ aninda, Ozellikle de
suistimalin ~ hemen  tespit  edilmedigi
durumlarda etkili bir gsekilde ¢alisip
calismadigidir.

Bu soruyu yanitlarken, suistimalin varliginin
tek basmma bir uyum programinin ise
yaramadig1 veya sug¢ aninda etkisiz kaldigi
anlammma  gelmedigine  dikkat etmek
onemlidir. Bakiniz U.S.S.G. § 8B2.1(a)
(“sucu anlik Onleyememe veya tespit
edememe, programin suistimali 6nlemede ve
caydirmada genel olarak etkili olmadigi
anlammna gelmez”). Aslinda, “Bakanlik
hicbir bir
calisanlarinin su¢  faaliyetlerini
engellemeyeceginin farkindadir.” JM 9-
28.800. Elbette eger bir uyum programi,
sirket tarafindan suistimalin zamaninda
diizeltilmesini yetkili
bildirilmesini saglayarak suistimali etkili bir
sekilde tespit edebildiyse, savci, durumu
etkili  bir sekilde
calistiginin  gliclii  bir gostergesi olarak
gormelidir.

uyum programinin, sirketin

tim

ve makamlara

uyum  programinin

Suistimal aninda bir  sirketin
programimin  etkili  olup  olmadigim
degerlendirirken savcilar, suistimalin tespit
edilip edilmedigini ve edildiyse nasil tespit
edildigini, siipheli suistimali sorusturmak

icin hangi sorusturma kaynaklarmin mevcut

uyum

oldugunu ve sirketin diizeltici c¢abalarinin
niteligini ve biitiinligiinii degerlendirmelidir.

Savcilar, bir sirketin uyum programinin, bir

iddianamenin veya mahkeme kararinin

28




Amerika Birlesik Devletleri Adalet Bakanligi Ceza Dairesi

Kurumsal Uyum Programlarinin Degerlendirilmesi (Haziran 2020 Giincellenmis Versiyon)

Resmi olmayan Tiirkge Terciimesi — OCAK 2021

misconduct, and the nature and thoroughness
of the company’s remedial efforts.

To determine whether a company’s
compliance program is working effectively at
the time of a charging decision or resolution,
prosecutors should consider whether the
program evolved over time to address
existing and changing compliance risks.
Prosecutors should also consider whether the
company undertook an adequate and honest
root cause analysis to understand both what
contributed to the misconduct and the degree
of remediation needed to prevent similar
events in the future.

For example, prosecutors should consider,
among  other “whether  the
corporation has made significant investments

factors,

in, and improvements to, its corporate
compliance program and internal controls
and “whether remedial
improvements to the compliance program
and internal controls have been tested to
demonstrate that they would prevent or detect
similar the future.”
Benczkowski Memo at 2 (observing that

systems”

misconduct  in
“[wlhere a corporation’s compliance
program and controls are demonstrated to be
effective and appropriately resourced at the
time of resolution, a monitor will not likely
be necessary”).

A. Continuous Improvement, Periodic
Testing, and Review

One hallmark of an effective compliance
program is its capacity to improve and
The implementation of
controls in practice will necessarily reveal
areas of risk and potential adjustment. A

evolve. actual

company’s business changes over time, as do

verildigi zamanda etkili sekilde c¢alisip
calismadigimmi belirlemek i¢in, programin
mevcut ve degisen uyum risklerini ele alarak
icinde  gelisip  gelismedigini
degerlendirmelidir. Savcilar ayrica, sirketin
hem suistimali neyin etkiledigini hem de
gelecekte benzer olaylart Onlemek icin
gerekli olan diizeltme seviyesini anlamak
icin yeterli ve samimi bir kok neden analizi
yapip yapmadigini da dikkate almalidir.

zaman

Ornegin savcilar, diger faktorlerin yani sira,
“sirketin kurumsal uyum programina ve i¢
kontrol sistemlerine Onemli yatirimlar ve
gelistirmeler yapip yapmadigini” ve “uyum
programinda ve i¢ kontrollerde diizeltici
geligtirmelerin ~ gelecekte  benzer  bir
suistimali Onleyecegini veya tespit edecegini
kanitlamak i¢in test edilip edilmedigini”
dikkate almalidir. Benczkowski Genelgesi 2
(“Bir  sirketin  uyum = programi
kontrollerinin  etkili oldugu ve

zamaninda uygun bir sekilde kaynak
saglandig1 kanitlandiginda, izleme tedbirinin
gerekli olmayacagini” gozlemlemektedir.).

ve
karar

A. Siirekli Gelisim, Diizenli Test ve
Inceleme

Etkili bir uyum programmin ayirt edici
ozelliklerinden biri, gelistirme ve gelisme
kapasitesidir. Pratikte kontrollerin fiilen
mutlak uygulanmasi, risk
potansiyel diizeltmeleri beraberinde
getirecektir. Bir sirketin isi, faaliyet
gosterdigi ortamlar, miisterilerinin dogasi,
eylemlerini yoneten yasalar ve gecerli
endiistri  standartlar1  gibi
degismektedir. Buna gore savcilar, sirketin

alanlarin1  ve

zamanla

uyum programini gozden gecirmek igin
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the environments in which it operates, the
nature of its customers, the laws that govern
its actions, and the applicable industry
standards. Accordingly, prosecutors should
consider whether the company has engaged
in meaningful efforts to its
compliance program and ensure that it is not
stale. Some companies survey employees to
gauge the compliance culture and evaluate
the strength of controls, and/or conduct
periodic audits to ensure that controls are

review

functioning well, though the nature and
frequency of evaluations may depend on the
company’s size and complexity.

Prosecutors may reward efforts to promote
improvement and  sustainability.
evaluating whether a particular compliance

In

program works in practice, prosecutors
should consider “revisions to corporate
compliance programs in light of lessons
learned.” JM 9-28.800; see also JM 9-47-
120(2)(c) (looking to “[t]he auditing of the
compliance  program  to its
effectiveness”). Prosecutors should likewise
look to whether a company has taken

assurc

“reasonable steps” to ‘“ensure that the
organization’s compliance and ethics
program is followed, including monitoring
and auditing to detect criminal conduct,” and
“evaluate periodically the effectiveness of
the organization’s” program. U.S.S.G. §
8B2.1(b)(5). Proactive efforts like these may
not only be rewarded in connection with the
form of any resolution or prosecution (such
as through remediation credit or a lower
applicable fine range under the Sentencing
Guidelines), but more importantly, may avert
problems down the line.

anlamli cabalar gdsterip goOstermedigini
degerlendirmeli ve programin giincelligini
kontrol etmelidir. Bazi sirketler, uyum
kiiltiirtinii 6lgmek ve kontrollerin gliciinii
degerlendirmek icin ¢alisanlarina anket
yapmakta  ve/veya  kontrollerin  iyi
islediginden emin olmak ic¢in diizenli
denetimler  gergeklestirmektedir;  ancak
degerlendirmelerin niteligi ve siklig: sirketin
biiytikliigiine karmagikligina  bagh
olabilmektedir.

Savcilar  gelistirme ve siirdiiriilebilirligi
tesvik etme cabalarini
odiillendirebilmektedir. Savcilar, belirli bir
uyum programinin uygulamada ise yarayip
yaramadigin1 degerlendirirken, “0grenilen
dersler 15181nda kurumsal
programlarinda  yapilan  diizeltmeleri”
dikkate almalidir. JM 9-28.800;
IM  9-47-120(2)(c)
programinin  etkinligini
programin  denetlenmesine”

Savcilar benzer sekilde, bir sirketin “sug
davranigini tespit etmek ic¢in izleme ve
denetleme dahil olmak iizere kurumun uyum
etik programmnin takip edilmesini

saglamak” programinin

\~

uyum

ayrica
bakiniz (“uyum
saglamak i¢in

bakmak).

ve
ve “kurumun
etkinligini diizenli olarak degerlendirmek”
icin  “makul adimlar” atip atmadigina
bakmalidir. U.S.S.G. § 8B2.1(b)(5). Bunun
gibi proaktif cabalar, yalnizca herhangi bir
¢ozlim veya kovusturma sekliyle baglantili
olarak  ddiillendirilebilmekle  kalmayip
(6rnegin, diizeltme kredisi veya
Cezalandirma Rehberi’ne gore daha diisiik
uygulanabilir bir ceza araligi), daha da
onemlisi sorunlar1
onleyebilmektedir.

tamamen

I¢ Denetim
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Internal Audit

What is the process for determining where
and how frequently internal audit will
undertake an audit, and what is the rationale
behind that process? How are audits carried
out? What types of audits would have
identified issues relevant to the misconduct?
Did those audits occur and what were the
findings? What types of relevant audit
findings and remediation progress have been
reported to management and the board on a
regular basis? How have management and
the board followed up? How often does
internal audit conduct assessments in high-
risk areas?

Control Testing

Has the company reviewed and audited its
compliance program in the area relating to
the misconduct? More generally, what testing
of controls, collection and analysis of
compliance data, and interviews of
employees and third parties does the
company undertake? How are the results
reported and action items tracked?

Evolving Updates

How often has the company updated its risk
assessments and reviewed its compliance
policies, procedures, and practices? Has the
company undertaken a gap analysis to
determine if particular areas of risk are not
sufficiently addressed in its policies,
controls, or training? What steps has the
company taken to determine whether
policies/procedures/practices make sense for
particular business segments/subsidiaries?

I¢ denetim biriminin nerede ve ne siklikta bir
denetim gerceklestirecegini belirleme siireci
nedir ve bu siirecin olusturulmasindaki
gerekce nedir? Denetimler nasil
yapilmaktadir? Suistimal ile ilgili sorunlar
ne tiir denetimler tespit edebilmektedir? Bu
denetimler gerceklesmis midir ve bulgular
nelerdir? Yonetime ve yonetim kuruluna,
ilgili ne tiir denetim bulgular1 ve diizeltme
gelisimi diizenli olarak rapor edilmistir?
Yonetim ve yonetim kurulu nasil takip
etmistir? I¢c denetim birimi, yiiksek riskli

alanlarda ne  siklikla  degerlendirme
yapmaktadir?
Kontrol Testi
Sirket, suistimalle ilgili alandaki uyum

programini gézden gecirmis ve denetlemis
midir? Daha genel olarak, sirket hangi
kontrol  testlerini, uyum  verilerinin
toplanmasi ve analizini, ¢alisanlar ve tigiincii
goriismeleri
gerceklestirmektedir? Sonuglar nasil
raporlanmaktadir ve girisimler nasil takip

edilmektedir?

taraflarla yapilan

Gelisen Giincellemeler

Sirket, risk degerlendirmelerini ne siklikla
giincellemis politikalarini,
prosediirlerini ve uygulamalarini ne siklikla
gozden gecirmistir? Sirket, belirli risk
alanlarinin  politikalarinda, kontrollerinde
veya egitimlerinde yeterince ele alinmadigini
belirlemek i¢in bir bosluk analizi yapmis
midir?  Sirket, politikalarin/prosediirlerin/
uygulamalarin belirli is kesimleri/istirakler

ve  uyum

icin anlam teskil edip etmedigini belirlemek
icin hangi adimlart atmistir? Sirket, uyum
programini kendi yasadigi suistimallerden
ve/veya benzer risklerle kars1t karsiya olan
diger sirketlerinkinden c¢ikardig1 derslere
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Does the company review and adapt its
compliance program based upon lessons
learned from its own misconduct and/or that
of other companies facing similar risks?

Culture of Compliance

How often and how does the company
measure its culture of compliance? Does the
company seek input from all levels of
employees to determine whether they
perceive senior and middle management’s
commitment to compliance? What steps has
the company taken in response to its
measurement of the compliance culture?

B. Investigation of Misconduct

Another hallmark of a compliance program
that is working effectively is the existence of
a well-functioning and appropriately funded
mechanism for the timely and thorough
investigations  of allegations or
suspicions of misconduct by the companys, its
employees, or agents. An effective
investigations structure will also have an
established means of documenting the
any

any

company’s including
disciplinary or remediation measures taken.

response,

Properly  Scoped
Qualified Personnel
How has the company ensured that the
investigations have been properly scoped,

Investigation by

and were independent, objective,
appropriately conducted, and properly
documented?

Response to Investigations

dayanarak gbdzden
uyarlamakta midir?

gecirmekte ve

Uyum Kiiltiiri

Sirket uyum kiiltiiriinii ne siklikla ve nasil
Olemektedir? Sirket, {ist ve orta yOnetimin
uyum konusundaki taahhiidiinii belirlemek
igin ne
calisanlardan veri almakta midir? Sirket,

seviyeleri olursa olsun tiim
uyum kiiltiirinlin dlgiilmesine yanit olarak

hangi adimlar1 atmigtir?

B. Suistimalin Arastirilmasi

Etkin sekilde c¢alisan bir uyum programinin
bir bagka 6zelligi ise sirket, calisanlar1 veya
aracilar1 tarafindan gergeklestirildigi iddia
edilen herhangi bir suistimalin veya
sliphesinin, zamanmda ve kapsamli bir
sekilde arastirilmasi i¢in iyi isleyen ve uygun
sekilde finanse edilen bir mekanizmanin
varligidir. Etkili bir sorusturma yapisi, alinan
herhangi bir disiplin veya diizeltme onlemi
dahil  olmak sitketin  yanitimi
belgelemek icin yerlesik bir araca sahip
olmus olacaktir.

lizere,

Nitelikli Personel Tarafindan
Gerceklestirilen Kapsamh Sorusturma

Sirket, sorusturmalarin kapsaminin geregi
gibi belirlenmesini ve bagimsiz, nesnel,
uygun sekilde
belgelenmesini nasil saglamigstir?

yiiriitiilmesini ve

Sorusturmalara Yanit

Sirketin sorusturmalar1, gdzetici yoneticiler
ve list diizey yoneticiler dahil olmak {izere,
kok nedenleri, sistem giivenlik aciklarini ve
hesap verebilirlik hatalarini belirlemek igin
kullanilmis midir? Arastirma bulgularina
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Have the company’s investigations been used

to  identify = root  causes,  system
vulnerabilities, and accountability lapses,
including among supervisory managers and
senior executives? What has been the process
for responding to investigative findings?
How high up in the company do investigative

findings go?

C. Analysis and Remediation of Any
Underlying Misconduct

Finally, a hallmark of a compliance program
that is working effectively in practice is the
extent to which a company is able to conduct
a thoughtful root of
misconduct and timely and appropriately
remediate to address the root causes.

cause analysis

Prosecutors evaluating the effectiveness of a
compliance program are instructed to reflect
back on “the extent and pervasiveness of the
criminal misconduct; the number and level of
the corporate employees involved; the
seriousness, duration, and frequency of the
misconduct; and any remedial actions taken
by the corporation, including, for example,
disciplinary action against past violators
uncovered by the prior compliance program,
and to corporate compliance
programs in light of lessons learned.” JM 9-
28.800; see also JM 9-47.120(3)(c) (“to
receive full credit for timely and appropriate
remediation” under the FCPA Corporate
Enforcement Policy, a company should
demonstrate “a root cause analysis” and,
where appropriate, “remediation to address

revisions

the root causes”).

Prosecutors should consider “any remedial
actions taken by the corporation, including,

cevap verme ig¢in siireg ne olmustur?
Arastirma bulgulari sirket icerisinde ne kadar
yukartya kadar ilerlemektedir?

C. Esas Analizi
Tyilestirilmesi

Son olarak, fiiliyatta etkili bir sekilde ¢alisan
bir uyum programinin ayirt edici 6zelligi, bir
sirketin suistimale iligkin diisliniilmiis bir kok
neden analizi gerceklestirebilmesi ile kok

Suistimalin ve

sorunlari ele almak i¢in zamaninda ve uygun
sekilde diizeltebilmesidir.

Bir

degerlendiren “suc
davranigin kapsami ve yayginligi; dahil olan

uyum  programimnin  etkililigini

savcilara, olusturan
kurumsal ¢alisanlarin  sayist1 ve diizeyi;
suistimalin ciddiyeti, siiresi ve sikligi; ve
ornegin Onceki uyum programi tarafindan
ortaya ¢ikarilan gecmis ihlallere karsi
disiplin cezas1 ve Ogrenilen dersler 151ginda
kurumsal uyum programlarinda yapilan
revizyonlar dahil olmak {izere, sirket
tarafindan alinan tiim diizeltici eylemlerin”
tekrar derinlemesine incelenmesi gerektigi
talimati verilmektedir. JM 9-28.800; ayrica
bakiniz IM 9-47.120(3)(c) (FCPA Kurumsal
Uygulama Politikas1
"zamaninda ve uygun iyilestirme i¢in tam not
almak" isteyen bir sirket "kok neden analizi"
ve uygun oldugu durumlarda "kok nedenleri
ele alarak diizeltme” gostermelidir).

kapsaminda

Savcilar, "0nceki uyum programi tarafindan
ortaya ¢ikarllan gecmis ihlallere karsi
disiplin cezasi da dahil olmak iizere, sirket
tarafindan alian her tiirli diizeltici eylemi"
dikkate almalidir. JM 98-28.800; ayrica
bakiniz JM 9-47-120(2)(c) (sirket tarafindan
suistimale dogrudan katilim veya gozetimde
basarisizlik nedeniyle suiistimalden sorumlu
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for example, disciplinary action against past
violators uncovered by the prior compliance
program.” JM 98-28.800; see also IM 9-47-
120(2)(c)  (looking to  “[a]ppropriate
discipline of employees, including those
identified by the company as responsible for
the misconduct, either through direct
participation or failure in oversight, as well
as those with supervisory authority over the
area in which the criminal conduct occurred”
and “any additional steps that demonstrate
recognition of the of the
misconduct, acceptance of responsibility for
it, and the implementation of measures to
reduce the risk of repetition of such
misconduct, including measures to identify
future risk™).

seriousness

Root Cause Analysis

What is the company’s root cause analysis of
the misconduct at issue? Were any systemic
issues identified? Who in the company was
involved in making the analysis?

Prior Weaknesses

What controls failed? If policies or
procedures should have prohibited the
misconduct, they  effectively
implemented, and have functions that had
ownership of these policies and procedures
been held accountable?

WCEre

Payment Systems
How was the misconduct in question funded
(e.g., purchase orders,
reimbursements, discounts,

employee
petty cash)?
What processes could have prevented or
detected improper access to these funds?
Have those processes been improved?

Vendor Management

tutulanlar ile su¢ davranisinin meydana
geldigi alan iizerinde denetleme yetkisine
sahip olanlar dahil olmak iizere galisanlarin
uygun disiplini” ve “suistimalin ciddiyetinin
ve bunun sorumlulugunun kabul edildigini,
gelecekteki  riski  belirlemeye  yonelik
tedbirler de dahil olmak {izere bu tiir bir
suistimalin tekrarlanma riskini azaltmaya
yonelik tedbirlerin uygulanmasini gosteren
her tiirlii ek adimlar™).

Kok Neden Analizi

Sirketin s6z konusu suistimalle ilgili kok
neden analizi nedir? Sisteme bagli herhangi
bir sorun tespit edilmis midir? Analizin
yapilmasina sirketten kimler katilmigtir?

Onceki Zayifliklar
Hangi kontroller basarisiz  olmustur?
Politikalar veya prosediirler suistimali

yasaklamis olsaydi, bunlar etkin bir sekilde
uygulanir miydi ve bir suiistimal durumunda
bu politikalar ile prosediirleri hazirlayan
birimler sorumlu tutulur muydu?

Odeme Sistemleri

S6z konusu suistimal nasil finanse edilmigtir
(6r. Satin alma siparisleri, c¢alisan geri
O0demeleri, indirimler, nakit avans)? Bu
kaynaklara uygunsuz erisimi engelleyen veya
tespit eden siiregler nelerdir? Bu siiregler
diizeltilmis midir?

Tedarikc¢i Yonetimi
Suistimale  tedarikciler dahil olduysa;
tedarikci se¢im siireci nasildir ve tedarik¢i bu

siiregten gegmis midir?

Onceki Gostergeler
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If vendors were involved in the misconduct,
what was the process for vendor selection and
did the vendor undergo that process?

Prior Indications

Were there prior opportunities to detect the
misconduct in question, such as audit reports
identifying relevant control failures or
allegations, complaints, or investigations?
What is the company’s analysis of why such
opportunities were missed?

Remediation

What specific changes has the company
made to reduce the risk that the same or
similar issues will not occur in the future?
What specific remediation has addressed the
issues identified in the root cause and missed
opportunity analysis?

Accountability

What disciplinary actions did the company
take in response to the misconduct and were
they timely? Were managers held
accountable for misconduct that occurred
under their supervision? Did the company
consider disciplinary actions for failures in
supervision? What is the company’s record
(e.g., number and types of disciplinary
actions) on employee discipline relating to
the types of conduct at issue? Has the
company ever terminated or otherwise
disciplined anyone (reduced or eliminated
bonuses, issued a warning letter, etc.) for the
type of misconduct at issue?

(1) Many of the topics also appear in the
following resources:

* Justice Manual (“JM”)

Ilgili kontrol hatalarini veya iddialari,
sikayetleri ya da sorusturmalar1 tanimlayan
denetim raporlar1 gibi s6z konusu suistimali
tespit etmek icin Onceden ortaya c¢ikan
firsatlar var mrydi1? Sirketin bu tiir firsatlarin
neden kagirildigina dair analizi nedir?

Diizeltme

Sirket, ayn1 veya benzer sorunlarin gelecekte
meydana gelme riskini azaltmak i¢in hangi
ozel degisiklikleri yapmistir? Kok neden ve
edilen
sorunlar1 hangi 6zel diizeltme ele almigtir?

kacirilan firsat analizinde tespit

Hesap Verilebilirlik

Sirket suistimal karsisinda hangi disiplin
Onlemlerini  almigtir bu Onlemler
zamaninda alinmis midir? Yoneticiler, kendi

Ve

gozetimleri  altinda  meydana  gelen
suistimalden sorumlu tutulmus mudur?
Sirket, gozetimdeki basarisizliklar icin

disiplin cezasi diisiinmiis miidiir? S6z konusu
davranig tiirlerine iliskin olarak c¢alisan
disiplini konusunda sirketin sicili (6r. disiplin
cezalarinin sayisi ve tiirleri) nasildir? Sirket,
s0z konusu suistimalin tiirii nedeniyle
herhangi birini isten ¢ikarmis midir veya
baska bir sekilde cezalandirmis mudir
(ikramiyeleri azaltmis veya ortadan kaldirmis
midir, bir uyar1t mektubu vermis midir, vb.)?

(1) Konularin ¢ogu asagidaki kaynaklarda da
yer almaktadir:

* Adalet Kilavuzu ("JM")

o JM 9-28.000 Ticari Kuruluslarin Federal
Kovusturma flkeleri, Adalet
("JIM"),  https://www.justice.gov/jm/jm-9-
28000-principlesfederal-prosecution-
business-organizations adresinde mevcuttur.

Kilavuzu
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o JM 9-28.000 Principles of Federal
Prosecution of Business Organizations,
Justice Manual (“JM”),
https://www.justice.gov/jm/jm-9-28000-
principlesfederal-prosecution-business-
organizations .

0JM 9-47.120 FCPA Corporate Enforcement
Policy,
https://www.justice.gov/jm/jm-9-47000-
foreign-corrupt-practices-act-1977#9-
47.120.

available at

available at

 Chapter 8 — Sentencing of Organizations -
United States Sentencing Guidelines
(“U.S.S.G.”),
https://www.ussc.gov/guidelines/2018-
guidelinesmanual/2018-chapter-8#NaN.

available at

* Memorandum entitled “Selection of
Monitors in Criminal Division Matters,”
issued by Assistant Attorney General Brian
Benczkowski on October 11, 2018, available
at https://www.justice.gov/criminal-

o JM 9-47.120 FCPA Kurumsal Uygulama
Politikasi, https://www.justice.gov/jm/jm-9-
47000-foreign-corrupt-practices-act-
1977#9-47.120 adresinde mevcuttur.

* Boliim 8 — Kuruluslarin Cezalandirilmasi —
Amerika Birlesik Devletleri Cezalandirma
Rehberi (“U.S.S.G.”),
https://www.ussc.gov/guidelines/2018-
guidelinesmanual/2018-chapter-8#NaN
adresinde mevcuttur.

11 Ekim 2018'de Bassavci Yardimcisi
Brian Benczkowski tarafindan hazirlanan
“Ceza Dairesi Konularinda Tedbir Se¢imi”

baglikli genelge
https://www.justice.gov/criminal-
fraud/file/1100366/download adresinde

mevcuttur.

 Ceza Dairesi kurumsal ¢6ziim anlagsmalari
https://www.justice.gov/news adresinde

fraud/file/1100366/download .

* Criminal Division corporate resolution
agreements, available at
https://www.]ustice.gov/news (the
Department of Justice’s (“DOJ”) Public
Affairs website contains press releases for all
Criminal Division corporate resolutions
which contain links to charging documents

and agreements).

* A Resource Guide to the U.S. Foreign
Corrupt Practices Act (“FCPA Guide”),
published in November 2012 by the DOJ and
the Securities and Exchange Commission
(“SEC”),

available at

mevcuttur (Adalet Bakanligi'nin ("DOJ")
Halkla Iliskiler internet sitesi, iddianame
belgelerine ve anlagsmalara baglanti linkleri
iceren tiim Ceza Dairesi kurumsal kararlari
icin basin biiltenleri icermektedir.).

» Kasim 2012’de DOJ ve Menkul Kiymetler
ve Borsa Komisyonu ("SEC") tarafindan
yaymlanan ABD  Yabanci  Ulkelerde
Yolsuzluk Uygulamalar1 Yasas1 ("FCPA
Rehberi") icin Kaynak
https://www.justice.gov/sites/default/files/cr
iminalfraud/legacy/2015/01/16/guide.pdf
adresinde mevcuttur.

Kilavuzu
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https://www.justice.gov/sites/default/files/cr
iminalfraud/legacy/2015/01/16/guide.pdf .

* Good Practice Guidance on Internal
Controls, Ethics, and Compliance, adopted
by the Organization for Economic Co-
operation and Development (“OECD”)
Council on February 18, 2010, available at
https://www.oecd.org/daf/antibribery/44884

389.pdf .

 Anti-Corruption Ethics and Compliance
Handbook for Business (“OECD
Handbook”), published in 2013 by OECD,
United Nations Office on Drugs and Crime,
and the World Bank,
https://www.oecd.org/corruption/Anti-

CorruptionEthicsComplianceHandbook.pdf.

available at

* Evaluation of Corporate Compliance
Programs in Criminal Antitrust
Investigations, published in July 2019 by
DOJ’s Antitrust Division,
https://www.justice.gov/atr/page/file/118200
1/download.

available at

* A Framework for OFAC Compliance
Commitments, published in May 2019 by the
Department of the Treasury’s Office of
Foreign Assets Control (“OFAC”), available
at https://www.treasury.gov/resource-
center/sanctions/Documents/framework ofa

c_cc.pdf.

(2) Prosecutors should consider whether
certain aspects of a compliance program may
be impacted by foreign law. Where a

o Ekonomik Is birligi ve Kalkinma
Orgiitii’niin ("OECD") 18 Subat 2010 tarihli
Konseyinde kabul edilen, “i¢ Kontroller,
Etik ve Uyum hakkinda Iyi Uygulamalar
Rehberi”, https://www.oecd.org/daf/anti-
bribery/44884389.pdf adresinde mevcuttur.

* 2013 yilinda OECD, Birlesmis Milletler
Uyusturucu ve Sug Ofisi ve Diinya Bankast

tarafindan  yayinlanan “Isletmeler icin
Yolsuzlukla Miicadele Etik ve Uyum El
Kitab1” (“OECD El Kitab1™),

https://www.oecd.org/corruption/Anti-
CorruptionEthicsComplianceHandbook.pdf
adresinde mevcuttur.

» Amerikan Adalet Bakanligi’nin Antitrost

Dairesi  tarafindan Temmuz  2019'da
yayinlanan “Kurumsal Uyum Programlarinin
Cezai Antitrost Sorusturmalarinda

Degerlendirilmesi”,
https://www.justice.gov/atr/page/file/118200
1/download adresinde mevcuttur.

* Hazine Bakanlhig Yabanci Varliklar
Kontrol Dairesi ("OFAC") tarafindan Mayis
2019'da OFAC  Uyum
Taahhiitleri Cergevesi,
https://www.treasury.gov/resource-
center/sanctions/Documents/framework ofa
c_cc.pdf adresinde mevcuttur.

yayinlanan

(2) Savcilar, bir uyum programinin belirli
yabanct hukuktan etkilenip
etkilenmeyecegini degerlendirmelidir. Bir
sirketin, uyum programini belirli bir sekilde
yapilandirdigini  veya yabanci hukukun
gereklerine dayali olarak bir uyum karari
verdigini iddia etmesi durumunda, savcilar,

yonlerinin
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company asserts that it has structured its
compliance program in a particular way or
has made a compliance decision based on
requirements of foreign law, prosecutors
should ask the company the basis for the
company’s conclusion about foreign law, and
how the company has addressed the issue to
maintain the integrity and effectiveness of its
compliance program while still abiding by
foreign law.

(3) As discussed in the Justice Manual, many
companies operate in complex regulatory
environments outside the normal experience
of criminal prosecutors. JM 9-28.000. For
example, financial institutions such as banks,
subject to the Bank Secrecy Act statute and
regulations, require prosecutors to conduct
specialized analyses of their compliance
programs in the context of their anti-money
laundering requirements. Consultation with
the Money Laundering and Asset Recovery
Section is recommended when reviewing
AML compliance. See
https://www.justice.gov/criminal-mlars .

Prosecutors may also wish to review
guidance published by relevant federal and
state agencies. See Federal Financial
Institutions  Examination  Council/Bank
Secrecy  Act/Anti-Money  Laundering
Examination Manual, available at
https://www.ffiec.gov/bsa aml infobase /
pages manual / manual online.htm).

sirketin yabanci hukuka iliskin sonucunun
temelini ve sirketin, yabanci yasalara uymaya
devam  ederken programinin
biitiinltigilinii ve etkililigini siirdiirmek i¢in bu

uyum

konuyu nasil ele aldigin1 sorgulamalidir.

(3) Adalet Kilavuzu’nda tartigildigi gibi,

bircok sirket, ceza savcilarinin normal

deneyimlerinin disindaki karmasik
diizenlemelere tabi ortamlarda faaliyet
gostermektedir. JM  9-28.000. Ornegin,
Banka Gizlilik Yasasi’na ve

yonetmeliklerine tabi olan bankalar gibi
finansal kuruluglar, kara para aklamay1
onleme yiikiimliiligii kapsaminda, savcilarin
uyum programlarmmin  6zel analizlerini
yapmalarini gerektirmektedir.

Kara para aklamanin 6nlenmesi i¢in uyum
incelemesi yapilirken Kara Para Aklama ve
Varlik  Geri Bolimii’ne
danigilmas1  tavsiye edilmektedir. Bkz.

https://www.justice.gov/criminal-mlars.

Kazanimi

Savcilar ayrica ilgili federal ve eyalet
kurumlar1 tarafindan yaymlanan kilavuzu
inceleyebilirler. Bkz: Federal Finans
Kuruluslar: Inceleme Konseyi / Banka
Gizlilik Yasast / Kara Para Aklamanin
Onlenmesi Inceleme

https://www.ffiec.gov/bsa aml
pages manual / manual online.htm adresinde

Kilavuzu
infobase /

mevcuttur.
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